
EC/S4/15/23/A

 
EDUCATION AND CULTURE COMMITTEE

 
AGENDA

 
23rd Meeting, 2015 (Session 4)

 
Tuesday 6 October 2015

 
The Committee will meet at 10.00 am in the David Livingstone Room (CR6).
 
1. Higher Education Governance (Scotland) Bill: The  Committee  will  take

evidence on the Bill at Stage 1, in a roundtable format, from—
 

Emily Beever, Women's Officer, National Union of Students Scotland;
 
Dame Jocelyn Bell Burnell, President, Royal Society of Edinburgh;
 
Jennifer Craw, Chair of the Board of Robert Gordon University, Committee
of Scottish Chairs;
 
Ann Marie Dalton, Secretary, Heriot-Watt University;
 
Robin McAlpine, Director, Common Weal;
 
Professor Tim O'Shea, Principal, University of Edinburgh;
 
David Ross, Chair, Committee of Scottish Chairs;
 
Professor Ferdinand von Prondzynski, Principal and Vice Chancellor,
Robert Gordon University;
 
Mary Senior, Scotland Official, University and College Union Scotland;
 
Professor Jeffrey Sharkey, Principal, Royal Conservatoire of Scotland;
 

and then from—
 

Laura Duffy, Higher Education Governance and Funding Team Leader,
Stephen White, Strategic Policy Lead (HE Funding, Governance and
Student Support), and Ailsa Heine, Legal Directorate, Scottish
Government.
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Education and Culture Committee 
 

23rd Meeting, 2015 (Session 4), Tuesday, 6 October 2015 
 

Higher Education Governance (Scotland) Bill 
 
 

1. This paper contains the written submissions received from those giving 
oral evidence at the Committee meeting— 

 
       Page 

Roundtable Panel 

 Committee of Scottish Chairs      3 

 Robin McAlpine, Common Weal     22 

 Heriot-Watt University       26 

 National Union of Students Scotland     37 

 Professor Ferdinand von Prondzynski    48 

 Royal Conservatoire of Scotland     50 

 Royal Society of Edinburgh      58 

 Universities Scotland       64 

 University and College Union Scotland    90 

 University of Edinburgh       99 

2. The first panel will be a roundtable discussion and the following broad 

questions will form the basis of the discussion: 

 Will the specific measures set out in the Bill rectify the perceived 

weaknesses in higher education governance that have been identified 

by some participants?   

 There is a general consensus about the importance of higher education 

institutions’ autonomy. The Scottish Government has written to the 

Committee on the Bill, to clarify certain matters and to say it is 

considering amendments in various areas. Does this provide sufficient 

reassurance about institutions’ autonomy?  

 A specific area of disagreement in written submissions is the proposed 

appointment of trade union members to governing bodies. Would such 

appointees always be able to act in an institution’s best interests? What 

impact would they have on the overall composition and operation of the 

governing body?    

3. Scottish Government officials will provide oral evidence on the Bill 

immediately after the roundtable session. 
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4. The Cabinet Secretary responded to a letter from the Convener on factual 

questions in relation to the Bill.  This is attached at Annexe A (page 103). 

5. Further submissions received from the call for evidence on the Higher 

Education Governance (Scotland) Bill are available on the committee 

website1. 

 

Clerk to the Committee 

1 October 2015  

                                                           
1 

http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/

91907.aspx  
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Higher Education Governance (Scotland) Bill 

Submission to the Scottish Parliament's Education & Culture Committee  

by the Committee of Scottish Chairs 

 

Introductory Comments 

We are writing as the Chairs of the governing bodies of Scotland's universities to advise the 

Education and Culture Committee of significant concerns we have regarding aspects of the 

Higher Education Governance Bill. 

 

Scotland's universities are one of the nation's success stories and effective governance has 

played a part in making them so.  It is surprising therefore that, without providing evidence of 

poor governance, the Government has decided to legislate in this area. The Governance Bill 

proposes a substantial increase in the level of control Ministers will exercise over the 

universities. As a general approach, we think this is unwise, and that it will constrain the 

dynamism and ambition that have made Scotland's universities one of the nation's great 

successes. It may also threaten the universities’ status as a force in public life that is separate 

from government, promoting the public good but free to speak truth unto power.  

Before responding to the questions asked in the Call for Evidence, we would like to highlight 

three particular concerns: 

1.  Unintended consequences: ONS Classification and Charitable Status 

 The Bill proposes that a Minister will in future specify the composition of university 

governing bodies, the method of appointment and level of remuneration of their Chairs, 

and the composition of Senates and academic boards which have responsibilities for 

academic standards.  This degree of increased ministerial control - when added to the 

requirements already placed on Scottish universities by Outcome Agreements and by the 

Post-16 Education Act - may lead to their being reclassified by the Office of National 

Statistics (ONS) as an arm of central government.  Should this happen, it would have 

very serious adverse consequences. It would: prevent universities from retaining income 

which would in other circumstances be rolled forward for future use, including 

investment; place a severe restriction on their ability to borrow funds; inhibit their ability 

to work with commercial partners; and reduce philanthropic support. In addition, as the 

Bill would give Ministers wide Regulation-making powers, there is a risk that future 

Regulations might result in the loss of charitable status, which would have negative tax 

consequences and would further reduce philanthropic support. 

These developments would remove the incentive for universities to engage in 

entrepreneurial activity and would put Scotland's universities at a competitive 

disadvantage when compared with those in the Rest of the UK and beyond. They would 

also have a catastrophic impact on Scottish universities' infrastructure development 

plans, which are principally funded by astute revenue management from one year to 

another, and by borrowing and philanthropic support. 
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2. Institutional diversity and the Governance Code 

The Bill makes specific proposals on the composition of universities' governing bodies, 

and of their Senates/Academic Boards. This prescriptive approach shows no 

understanding of the diversity of Scotland's higher education institutions, or appreciation 

of the commitment the universities themselves have made, with Ministerial support, to 

promote good governance.  The 2013 Scottish Code of Good HE Governance, with 

which the universities comply as a condition of public funding, enforces principles of 

good governance but takes account of the diversity of practice that is essential among 

institutions of different sizes and which have distinct institutional missions.  It provides 

for governance practice to be continually improved, with a 3-yearly review undertaken in 

consultation with the universities' stakeholders. We have started preparations for the 

Code Review planned for 2016, but it will not be possible to consult stakeholders until 

the effect of the Bill is clear. When it takes place, the Review will be evidence-based and 

will provide an opportunity for stakeholders to comment on current governance issues. 

 

3. Inadequate consultation 

 The Government has provided no explanation of why it considers that additional 

Ministerial powers are desirable.  Nor have these proposals been subject to adequate 

public discussion.  The potential substantial encroachment of political control was not 

included in the Consultation on this Bill and is quite contrary to the statements made in 

that consultation by the Cabinet Secretary for Education, that 'for universities to be 

successful  ...  they need to be autonomous institutions', and that 'The Scottish 

Government does not want to increase Ministerial control over universities.' 

It is regarded as being well established that: 

- to be proper, a consultation must be undertaken at a time when proposals are still at 

a formative stage; it must include sufficient reasons for particular proposals to allow 

those consulted to give intelligent consideration and an intelligent response; 

adequate time must be given for this purpose; and the product of consultation must 

be conscientiously taken into account when the ultimate decision is taken; and that 

- any consultation embarked upon must satisfy these requirements, even if there was 

no legal obligation to engage in a consultation exercise. [Per the Court of Appeal in 

R v. North and East Devon Health Authority, ex parte Coughlan [2001] QB 213  and  

R (Eisai) v. National Institute for Health and Clinical Excellence [2008] EWCA Civ 

438 respectively].  

Given that there are provisions in the Bill which were neither consulted upon nor could 

reasonably be anticipated from the submissions in response to the consultation it seems 

clear the requirements for proper consultation have not been satisfied.   
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Our comments below respond to the questions asked in the Committee's Call for Evidence. 

We have also annexed the submission that we made to the Government's recent consultation 

exercise, and refer at points to parts of that submission.  

 

1 What do you consider to be the existing problems (if any) with higher education 

governance, particularly around modernity, inclusion and accountability? 

Effective governance has contributed to the success of Scotland's universities. Good 

governance is required as a condition of public funding and governance practice is 

reviewed regularly. Neither the Government's consultation paper, nor the policy 

memorandum accompanying this Bill, have cited evidence of significant problems that 

would require legislation. 

Higher education is a field in which Scotland excels, with universities that compete 

with the best internationally.  Important elements of that success have been a high 

degree of institutional autonomy and effective governance. 

Institutional autonomy encourages dynamism and ambition, and the healthy 

competition that exists between our universities and those beyond Scotland has had a 

beneficial impact on Scotland's economic and social wellbeing.  For many years, 

Scotland's universities exercised their autonomy within the framework of a UK-wide 

Code of Governance Practice. However in 2013 the Scottish Chairs, following 

extensive consultation with the universities' stakeholders, introduced a new Scottish 

Code of Good HE Governance. This proposed improvements particularly in relation to 

diversity, inclusiveness and accountability. The 2014 Report, 'The Scottish Code of 

Good HE Governance: One Year into Implementation'
1
 demonstrates that the Code has 

been effective and has resulted, for example, in new measures to: 

- address gender equality, as seen also in a joint commitment in 2015 by the Scottish 

University chairs;  

- include staff and students in the arrangements for appointing Principals, Chairs and 

independent members; 

- include staff and students in arrangements for appraising the performance of 

Principals and of Chairs; and 

- require governing bodies to commission externally-facilitated reviews of their 

effectiveness, whose outcomes are published. 

The 2014 Report also demonstrates that governing bodies are highly inclusive. All have 

staff and student governors, and a majority of independent members who, as pp. 9-12 of 

the Report
1
 illustrate, are drawn from a wide range of backgrounds; business 

enterprises, industrial firms, the professions, public sector bodies, charities, cultural 

bodies, Scottish-based and international.   
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The universities have committed to review the Code every three years, in consultation 

with their stakeholders. Compliance with the principles set out in the Code is a 

condition of public funding.  

In summary: effective governance has always been essential to the success of 

Scotland's universities; governance has been strengthened in recent times with the 

adoption and implementation of the Code; and the universities are committed to a 

regular review of the Code, in consultation with their stakeholders, so that their 

governance practice will remain effective and relevant to changing times.  

 

2 The extent to which the Bill 

a will improve higher education, particularly in the areas above 

b may alter the higher education sector's current level of autonomy 

c may affect lines of autonomy between the Scottish Government, relevant 

public bodies and the higher education sector. 

We do not believe this Bill will improve higher education governance.  On the contrary, 

we believe it will do much damage, particularly in so far as it increases political control 

over the way our universities are governed. 

The Bill proposes to give significant new powers to a Minister to impose governance 

practice on universities.  The areas in which increased Ministerial powers are proposed 

are: 

- deciding on the process for appointing Chairs of university governing bodies 

(Section 1 (1)), on remuneration to be paid to Chairs (Section 2 (1)) and on their 

terms of office (Section 1 (2)); 

- deciding on the composition of universities' governing bodies (Section 8); and 

- deciding on the composition of the internal academic boards that have 

responsibilities relating to universities' curriculum and academic standards (Section 

13). 

 

This proposed increase in Ministerial powers: 

- will reduce the independence of the universities and the diversity which is one of 

the sector's strengths; 

- runs the risk that a future administration would take far-reaching decisions on 

university governance without adequate parliamentary scrutiny; 

- directly contradicts the Cabinet Secretary's commitment - in the Governance 

consultation document - that 'for universities to be successful  ...  they need to be 

autonomous institutions' and that 'The Scottish Government does not want to 

increase Ministerial control over universities'. 
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- may result, as with Scotland's FE sector, in the Office of National Statistics (ONS) 

determining that universities are arms of central government, a change that would 

have a catastrophic impact on entrepreneurial activity in the universities and would 

remove their ability to retain income to invest in their infrastructure. 

 

 A review of universities' status is planned by the ONS, which will consider whether 

they should continue to be classified as 'Non-profit Institutions Serving Households', or 

whether that classification should be amended to 'Central Government.'  ONS will 

undoubtedly consider closely the terms of the HE Governance Bill.  Three years ago, it 

reclassified Scotland's Further Education Colleges as 'central government' as a result of 

high levels of Ministerial influence.  In recent weeks it has made a similar decision in 

relation to the Aberdeen By-pass, and it is possible it will now reclassify Housing 

Associations in England as a result of increased Ministerial direction. There is a serious 

risk that ONS will determine that the changes proposed by the HE Governance Bill - 

when added to the requirements placed on Scottish universities by Outcome 

Agreements and by the Post-16 Education Act - should result in their being reclassified.  

  

 Reclassification has proved difficult for Scotland's Further Education Colleges.  

However, the impact would be a great deal more severe for the university sector, which 

has a much higher level of entrepreneurial activity.  Reclassification would: 

- prevent universities from rolling forward income essential to fund investment in 

the renewal and improvement of their estates; 

- place a severe restriction on the universities' ability to borrow funds, bringing them 

within the constraints of public sector borrowing, and thus reducing investment in 

new and improved infrastructure;  

- inhibit universities' ability to enter into productive partnerships with commercial 

bodies because of the issues associated with state aid; and  

- have a severe impact on philanthropic income, which currently stands at over 

£50M per annum.  Philanthropic giving supports a range of infrastructure 

initiatives, and also scholarship opportunities, including for students from 

disadvantaged backgrounds.  Philanthropic income could be further reduced if the 

provisions of Bill as enacted and the Regulations made thereunder resulted in the 

loss of charitable status.  

 

An example of the possible impact of ONS reclassification is provided by the 

University of Glasgow.  In February 2015 the University's governing body approved a 

campus estates strategy involving new capital investment of £450M over the next 10 

years. The scale of the investment will clearly have a substantial impact on the 

economy of the city as well as on the success of the University.  The funding strategy 

for that investment programme is not reliant on Government capital funding.  £250M is 

to be funded by historic and future operating surpluses, £100M by new borrowing, 
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£50M by philanthropic giving and £50M by property sales.  Should the University be 

reclassified by the ONS then every penny of that funding strategy would be put at risk. 

 

 Given the severely detrimental financial impact which reclassification would have on 

the universities, and - by extension - on the Scottish economy, it would be very ill-

advised for the Government to press ahead with the proposed legislation without having 

first obtained a categorical assurance from the ONS that the new Ministerial powers 

will not lead to universities being reclassified as 'Central Government.' 

 

3 Has the correct balance been struck between legislative and non-legislative 

measures?  Are any further measures needed? 

 A healthy balance between legislative and non-legislative measures currently exists in 

Scottish higher education and is effective in promoting good governance.  In 2013, the 

universities adopted a Scottish Code of Good Governance in Higher Education.  

Through it, they commit to comply with 18 principles of good governance practice, and 

to observe closely the supporting guidelines.  They have also committed to review the 

Code regularly, in consultation with their stakeholders.  The Post-16 Education Act has 

made compliance with principles of good governance a condition of public funding for 

the higher education institutions.  Current arrangements therefore strike a balance 

between legislative measures - requiring compliance with good governance principles - 

and non-legislative measures in the shape of a governance code that respects 

institutional diversity and requires that institutions apply the principles in a manner 

appropriate to their distinct missions and cultures. 

 In November 2014, the Scottish universities published  'The Scottish Code of Good HE 

Governance: One Year into Implementation'
1
.  This report provides clear evidence of 

good governance practice throughout the Scottish universities and demonstrates that the 

Code has enabled the universities to build on existing good practice in areas such as 

diversity, inclusivity, transparency, accountability and effectiveness.  

 A robust governance framework therefore exists (see also Page 11 of the Annex), and 

the Governance Bill and its Policy Memorandum do not provide an explanation as to 

why further measures are needed at this time, or of any benefits the proposed measures 

will bring. On the contrary, the proposal to place significant new powers in the hands of 

a Minister, has serious risks, as discussed in 2 above.  

 

4 The Bill proposes a number of specific changes to higher education governance: 

- To require higher education institutions to appoint a chair of their governing 

body in accordance with a process set out in regulations made by the Scottish 

Ministers 
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- To require HEIs to include various persons within the membership of their 

governing bodies 

- To require HEIs to ensure that their academic boards are comprised of no 

more than 120 people, and include various persons 

 Please provide your views on the merit of each of these proposals. 

 

 We do not believe that the proposals will improve current practice:  

.1 Appointment of the chair of a governing body (Section 1(1)) 

As required by the Scottish Governance Code, Chairs of governing bodies are now 

selected through an open and transparent process, with public advertisement of the 

position and participation by staff and students in the selection.  The final part of 

the process involves a recommendation being made to the governing body.  It is 

essential that this final decision rests with the governing body, so that the Chair 

will have authority with that body and indeed with the institution's executive 

officers, and will be accountable to it. Similarly, the governing body has a 

responsibility to appraise the chair's performance: if a chair is not performing 

satisfactorily, then the governing body must have the right to replace the chair.  A 

chair mandated by a constituency other than the governing body would be hard to 

remove.  We would draw the Committee's attention to the points made in Section 

D of the Annex (pp. 14 - 16). 

 

.2 Membership of governing bodies 

 The Bill includes several specific proposals (Section 8) on the composition of 

university governing bodies. We have four particular concerns about this Section 

of the Bill: 

- the proposal (Section 4 (1) (c), (d)) that members should be appointed as 

nominees of trade unions runs contrary to good governance.  Governing bodies 

throughout Scotland already include trade union members, and in some cases 

trade union officials. However, in each case, that person's membership of the 

governing body results from their being elected by university staff.  The 

presence of members in the capacity of nominees of a trade union (or of any 

other similar interest group) would be contrary to good governance.  

Reflecting a well established principle, the Governance Code states that 'all 

members shall exercise their responsibilities in the interests of the institution 

as a whole rather than as a representative of any constituency'. It is essential 

that all members of governing bodies are in a position to comply with this 

requirement. 
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- the proposal Section 4 (1) (e) that student members of the governing body 

should be nominees of a students' association is anti-democratic, removing the 

existing right of students to elect a representative to the governing body. 

- taken together, the proposals in Section 4 will result in conflicts between the 

proposed Act, institutions' current governance instruments, and the terms of 

the Governance Code, which is a condition of public funding. If all elements 

of Section 4 are to be adopted within a 25-member governing body, as 

required by the Code, then one consequence, for example, may be that 

governing bodies will include fewer staff representing the academic interest. 

- the prescriptive approach adopted in Section 4 fails to recognise the diversity 

of the university sector in Scotland. 

  

Section E of the Annex (pp. 16-18) shows the points we made on membership of 

governing bodies, when responding to the recent consultation exercise. 

 

.3 Membership of academic boards 

 It is a matter of concern that a Minister would choose to determine the composition 

of a university's academic board or Senate (Sections 9, 10 and 13). These are 

bodies, comprised largely of academic staff, whose responsibilities focus on core 

academic issues such as curriculum, pedagogy and academic standards. Why does 

Government consider that this is an area in which it should legislate?  Academic 

decision-making is fundamental to the principle of university autonomy and an 

area in which political intrusion is quite inappropriate.   

 In addition, see Section F of the Annex (pp 18-19). 

 

.4 Role of the Rector 

 A final point we would draw to the Committee's attention is that the schedule of 

legislative amendments accompanying the Bill involves removing the right of 

students at the ancient universities to elect a Rector to preside at meetings of the 

governing body (Page 9, Consequential Modifications, Sections 1 and 2).  This is 

a retrograde step in terms of inclusion and accountability.  It is also a development 

that was not proposed in the Consultation, and is not discussed - or even referred to 

- at any point in the paperwork accompanying the Bill.   

 

Academic Freedom 

Please provide your views on the following: 
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5 The likely practical effect of these provisions, for example, whether there are any 

areas of teaching, learning or research that will be particularly enhanced. 

6 Are there likely to be any significant constraints - other than legal constraints - on 

academic freedom?  For example, the particular ethos within an institution; 

funding pressures; institutions' policies on equality and diversity, etc. 

7 Are the situations in which relevant persons can exercise their academic freedom 

clear?  For example, should academic freedom be limited to their work within an 

institution, as opposed to views they may express outwith the institution? 

 

Academic freedom is essential to the work of a university. The law currently requires 

all Scottish universities to have regard to the desirability of ensuring academic freedom 

and the 2013 Scottish Code requires each governing body to 'ensure the protection of 

academic freedom of relevant staff in compliance with relevant legislation'.  The 

universities are required to address that duty as a condition of public funding.   

The new Bill: 

- proposes a longer definition of academic freedom so as to refer to 'freedom to 

encourage the exploration of new ideas'. We have no issue with this wording. 

However, the current definition was approved by the Scottish Parliament as 

recently as 2005 and we believe it is already understood to encompass the 

exploration of new ideas. We would therefore question the need for a new 

definition. 

- states that HEIs 'must aim to ensure' academic freedom, whereas the current 

legislation says that they 'must have regard to the desirability of ensuring 

academic freedom'.  It is difficult to see what the Government is trying to achieve 

through these new words. It is of concern, however, that its stated intention is to 

strengthen an obligation on the universities, when it has not explained what impact 

this strengthened obligation would have, and why it sees the new obligation as 

more desirable than the old. 

- proposes these measures while simultaneously seeking to establish Ministerial 

control over the composition of University governing bodies and academic boards.  

Academic freedom will not be served well by increased political control of 

universities' decision-making bodies.  

Section B of the Annex (p.13) is the input we made on the subject of Academic 

Freedom in response to the Government's recent consultation paper. 
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Concluding Comments 

As Chairs of university governing bodies, we are strongly committed to effective higher 

education governance.  

We believe the Government's proposals, far from improving higher education governance, 

will do it great damage, through establishing greater political control over the universities, 

reducing their capacity to act as dynamic autonomous bodies, and risking the very serious 

consequences of ONS reclassification and the loss of philanthropic support. 

This danger arises from the proposal to increase Ministerial powers, a matter that was not the 

subject of public consultation and which appears to have been inserted into the draft 

legislation as an ill-considered afterthought. 

In view of the lack of public debate on the matter of Ministerial powers, it is essential that 

there be thorough Parliamentary scrutiny of this Bill. 

 

 

 

 

 

CSC, 3.9.15 

 

 

Note 1 - The Scottish Code of Good HE Governance: One Year into Implementation'  is 

available at: 

[http://www.scottishuniversitygovernance.ac.uk/wp-content/uploads/2014/11/Scottish-

Code-of-Good-HE-Governance-ONE-YEAR-ON-final-4NOVEMBER.pdf]. 
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ANNEX:  GOVERNMENT CONSULTATION ON HIGHER EDUCATION GOVERNANCE 

SUBMISSION BY COMMITTEE OF SCOTTISH CHAIRS, JANUARY 2015 

With the approval of the then Cabinet Secretary for Education, the Chairs of Scotland’s 

HEIs published a Scottish Code of Good Governance (‘the Code’) in July 2013. It was 

compiled following consultation with student, staff and independent governors and with 

the trade unions. We started from a strong position, because the long-standing success of 

Scotland’s universities reflects, in part at least, their high standards of governance. 

The adoption of the Code has now improved an already strong position, and we believe 

Scotland’s approach to university governance compares well with that of any university 

sector in the world. Compliance with the principles of good governance has been 

established by the Post-16 Education Act as a condition of public funding, and to that end 

the Funding Council has endorsed the Code as reflecting good governance practice. As 

the compliance review, published in November 2014, demonstrated, all of Scotland's HEIs 

have engaged positively with the Code, and many actions have been taken to improve 

governance practice in relation to diversity, inclusiveness, transparency, accountability 

and effectiveness.  Governance practice develops, and CSC has therefore committed to a 

3-yearly review of the Code. The first review is scheduled to take place in the first half of 

2016. 

We would like, as in the past, to engage constructively with the Scottish Government to 

discuss how best to maintain and improve higher education governance. We welcome 

the Government’s acknowledgement, restated most recently in the Ministerial Foreword 

to the Consultation Paper, that ‘for Universities to be successful, and in order to avoid 

undue influence from outside, they need to be autonomous institutions', and the clear 

statement that ‘the Scottish Government does not want to increase Ministerial control 

over universities’.  We also welcome the Government’s recognition of the diversity of 

institutions that make up the higher education sector. A great merit of the Code is that it 

achieves a sector-wide commitment to broad principles of good governance, with the 

flexibility for individual institutions to tailor their application to their circumstances. 

Our guiding principle in considering the Government's consultation is whether the 

proposed legislation will strengthen the governance of HEIs as autonomous institutions 

with diverse missions.  We support proposals which we believe will do just that, and 

oppose others which we believe will weaken governance. We have also identified several 

proposals which we think are better incorporated in a review of the Code, rather than in 

primary legislation.   

The following comments reflect our support for the submission by Universities Scotland, 

while raising issues that are properly of particular interest to the Chairs. 
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A. PRIVY COUNCIL 

1.  Do you think that the mechanism for approving governance changes through the 

Privy Council should be retained?  

2.  Do you agree that the functions of the Privy Council,  as set out above, should be 

transferred to a committee which operates entirely in Scotland? 

3.  Do you agree that any such committee to which those current functions of the Privy 

Council as already set out should comprise the First Minister, Lord Advocate and the Lord 

President of the Court of Session? 

    No √   

4.  Do you agree that any such committee, to which those current functions of the Privy 

Council as already set out are transferred to, should be subject to the scrutiny of the 

Scottish Parliament?    

5.  Could individual institutions be afforded greater autonomy to make changes to their 

governance without seeking permission from the Privy Council, or a replacement Scottish 

Committee?  If so, what functions might this cover?  

Yes  √     

        The consultation proposes to transfer to a Scottish committee the current functions 

of the Privy Council in relation to higher education governance.  We would welcome 

arrangements which were more accountable and efficient and would: 

- be transparent in their operation; 

- be suitably resourced, so that matters can be expedited promptly; 

- operate on a non-political basis, with decisions reflecting the advice of impartial 

experts in higher education governance and in public administration; and 

- improve efficiency by delegating to individual HEIs the ability to modernise 

matters of internal organisation that currently require Privy Council approval. 

We would advise that, in framing detailed proposals, the Government consult with 

the Scottish university secretaries, who have substantial experience of working with 

the Privy Council and therefore a practical understanding of the processes which the 

Government’s proposals seek to improve. 

 It is our understanding that, whatever new approach may be considered, there will 

be a continuing requirement for the Chartered institutions to have Her Majesty’s 

approval to changes in their constitution. 
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B. ACADEMIC FREEDOM  

6.  Do you agree that the principle of ‘academic freedom’ currently defined in legislation 

should explicitly refer to freedom to encourage new ideas?  

7.  If you do agree, what might the risks be? 

8.  Do you agree that HEIs should be required by legislation to adopt a statement on 

their implementation of the statutory protection of academic freedom which they should 

present to the SFC and which would be treated as a condition of grant? 

    No √   

9.  Do you think there are any further measures which should be included in a new 

definition of academic freedom?  

 

 

        Academic freedom is essential to the work of a university, and the 2013 Scottish 

Code requires each governing body to 'ensure the protection of academic freedom of 

relevant staff in compliance with relevant legislation'.  HEIs are required to address 

that duty as a condition of public funding. 

 The consultation contains a proposal that HEIs 'should be required by legislation to 

adopt a statement on their implementation of the statutory protection of academic 

freedom which they should present to the SFC and which would be treated as a 

condition of grant'.  This suggested approach would effectively repeat the practice 

already set out in the Code, and it is therefore difficult to see why it is being 

proposed. 

The consultation also proposes that the definition of academic freedom, per the 

2005 Further and Higher Education (Scotland) Act, should be altered to refer to 

'freedom to encourage the exploration of new ideas'. We have no issue with this 

wording, but we believe that academic freedom is already understood to encompass 

the exploration of new ideas, and so would question the benefit of a new legislative 

definition. We are not aware of any concern that the current definition is inadequate 

or that there is a problem which requires to be addressed. That being said, this is a 

matter on which evidence could be sought, including from academic governors and 

trade unions, through the 2016 review of the Governance Code. 
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C. ROLE OF PRINCIPALS 

10.  Do you agree that a provision to describe the head of the university as the ‘chief 

executive officer’ should be introduced in legislation?  

   No √   

11.  If the role of the Principal is set out in legislation as chief executive officer do you 

agree that the working job title should continue to be ‘Principal’? 

12.  If you do not agree, what do you think the head of the university should be called?  

         Among the duties required of a governing body by the 2013 Code is that of 

'appointing the Head of the Institution (The Principal) as chief executive officer'.  

That duty expresses neatly the current position within our universities, where the 

Head of the Institution is widely referred to as 'The Principal', and the Principal's 

duties are understood - by the governing body and by the Funding Council - to be 

those of a chief executive officer. 

 The consultation paper suggests that legislation should prescribe that the head of 

the University should be described as the 'chief executive officer'. We are not aware 

of any evidence that this change is required and we believe that it is unnecessary, 

and inappropriate, and that it would be of concern to the University's students, 

staff and stakeholders. It is unnecessary, because the role of chief executive officer 

is already understood. It is inappropriate, because surely it is for an employer, 

rather than the government, to determine an employee's formal job title. And it 

would cause concern because the titles 'Principal' and 'Vice-Chancellor' (which in 

some cases have been used for several centuries to describe the Head of a Scottish 

University) are widely recognised by the University communities, and by business 

and philanthropists in Scotland and internationally. 

 

D. CHAIRING OF GOVERNING BODIES 

13. Do you agree that a pool of candidates for the position of chair of the governing 

body should always be selected through an open and transparent process?  

Yes  √ 

14. Do you agree that the recruitment process should include open advertisement of the 
position?  

Yes  √ 
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15. Do you agree that open advertisement of the position would help to attract a wider 
pool of candidates? 

Yes  √ 

16. Do you agree that the selection process should culminate in an election by a group of 
representatives of key stakeholders both internal and external to the university?  
 
17. What  do you think the composition of the group of representatives that elect the 
chair should be? 

 

See comments after Q 19. 

 

18. Would you welcome universities offering suitable remuneration for elected chairs? 
 

19.  Do you have any other comments you wish to add? 
 

The HEIs have recently adopted a method of appointing chairs as set out in the 

Code. It is transparent and involves public advertisement. It requires student and 

staff participation, a robust interview process and a formal decision by the full 

governing body. And it has been endorsed by the Funding Council as reflecting good 

governance practice.  The consultation document does not demonstrate awareness 

of the changes introduced by the Code, nor of the impact which these have had on 

university practice as evidenced in the compliance report which we published in 

November 2014.  Here is what the Code states: 

'Appointment of the chair ... shall be managed by a nomination committee ... 

which includes at least one appointed staff member ... and one student 

member of the governing body. 

When selecting a new chair, a full job description including a description of the 

attributes and skills required, an assessment of the time commitment expected 

and the need for availability at unexpected times shall be produced. In 

developing such a job description arrangements shall be put in place to consult 

staff and students before it is finalised.  The selection process shall include a 

formal interview of short-listed candidates. 

When vacancies arise in the position of the chair ... they shall be widely 

publicised both within and outside the institution.' 

We agree with the consultation that chairs should be selected through an open and 

transparent process, that this should include public advertisement of the position, 
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and that key stakeholders (i.e. staff and students) should be involved.  However, we 

oppose legislation in this area, since we have a recently established approach that is 

robust and is followed by all of Scotland’s HEIs as a condition of public funding. 

From the perspective of ensuring good governance, the decision on the 

appointment of the chair must rest with the governing body itself.  It is because a 

chair is selected by the governing body that s/he has authority with that body and 

indeed with the institution's executive officers.  Similarly, as the Code makes clear, 

the governing body must make arrangements to appraise the chair's performance: 

if a chair were not performing satisfactorily, then the governing body would have 

the right and the duty to replace the chair.  In this context, we are very concerned 

about text in the consultation that refers to the election of a chair. 

The meaning of the consultation's proposal that 'the selection process should 

culminate in an election by a group of representatives of key stakeholders both 

internal and external to the University' is not clear.  Nor is it clear how elections 

would be made to work in practice.  If the nature of the election was that the 

preferred candidate would require to be endorsed by the full governing body - 

including, as it does, staff, student and independent members - then we would 

support the proposal, which could be clarified in the forthcoming review of the 

Code. However, the text could be interpreted as implying election by a much wider 

group.  Such an approach would be damaging to effective governance and would 

serve to diminish the role of the chair.  It would create the possibility that a chair 

might be elected in whom the governing body did not have confidence, and would 

make it extremely difficult for a governing body to take action where a chair failed 

to address the responsibilities of the role. Chairs have to be accountable to the 

body which they chair. Additionally, we are concerned that an electoral process 

involving a large electorate would serve to politicise the leadership of the governing 

body, and in doing so would deter many well-qualified people who are willing to 

contribute to university governance as a matter of public service, but who would 

not wish their application to be public knowledge or part of an electoral process.  

For all these reasons we strongly oppose the appointment of the chair of a 

governing body other than by the members of that body. 

 

E. MEMBERSHIP OF GOVERNING BODIES 

20. Do you agree with the proposed requirement outlined for membership and 

composition of the governing body? 

    No √ 
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21. Is there any representative/body not currently proposed for inclusion in membership 
of the governing body that you believe should be represented? 

    No √   

22. If there is a representative/body you believe should be included in the membership 
of the governing body, what do you believe they would bring to the governing body that 
isn’t already there? 
 

23. By what means do you think that the principle of equality should be embedded in 
establishing the membership of governing bodies? 
 

While it is not part of the current consultation, the consultation document identifies the 

Government's desire to improve gender balance on governing bodies.  CSC are finalising 

a new and specific policy to do everything which we reasonably can to achieve gender 

balance in the membership of our governing bodies. We will measure success by the 

scale of progress by 2018, as vacancies arise. The commitment will be reviewed in the 

light of the ECU guidance expected later in the year and the forthcoming Code review. 

However, governing bodies can only manage this directly through the appointment of 

independent members. Staff and students are responsible for the gender balance of the 

members whom they elect to governing bodies, and we would hope to work 

constructively with the staff and student interests to help them to contribute to this 

overall goal of gender equality in governing body membership. 

The recently published compliance report identifies the good progress that has been 

made over the last year in improving the gender balance on our governing bodies.  For 

example, women have filled five of the last six chair vacancies.  It is worth noting that 

some of the successful female candidates (four of whom are now in post) would not 

have pursued this role had they been required to go through a public electoral process. 

 

24. Do you have any other comments you wish to add? 
 

 The Scottish Code states: that there should be a balance of skills and experience 

among governing body members, sufficient for it to meet its primary 

responsibilities and to ensure stakeholder confidence; that there should be a clear 

majority of independent members; and that there should be no more than 25 

members.  The consultation endorses these principles, and in addition proposes 

that governing bodies should have at least two student members, at least two 

elected staff members, two members nominated by trade unions; and up to two 
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alumni members. 

 University governing bodies are already inclusive of internal stakeholders: indeed 

the recent compliance report on the Code demonstrated that every HEI has at least 

one academic and one support staff member and at least one student on its 

governing body.  In these circumstances, we consider it would be unwise to impose 

a single membership model on such a diverse range of institutions and so we think 

a legislative approach in this area is misguided. If further guidance is required, the 

2016 review of the Code presents an opportunity to provide this. 

We oppose strongly the suggestion that there should be trade union 

representatives on Court; 'one member nominated by academic and related unions 

and one by administrative, technical or support staff unions.'  All Scottish 

universities have staff members on their governing body, something we strongly 

support, and trade union representation could have the inadvertent effect of 

reducing the staff voice if it meant a reduction in places for directly elected staff. In 

addition, the presence of members in the capacity of representatives of a trade 

union (or of any other similar interest group) would be contrary to good 

governance.  Reflecting a well established principle, the Governance Code states 

that 'all members shall exercise their responsibilities in the interests of the 

institution as a whole rather than as a representative of any constituency,' and that, 

'No member may be bound, when speaking or voting, by mandates given to him/her 

by others'.  It is essential that all members of Governing Bodies are in a position to 

comply with these requirements. 

 

F. COMPOSITION OF ACADEMIC BOARDS AND APPOINTMENT OF MEMBERS 

25. Do you agree that the academic board should be the final arbiter on all academic 
matters in all HEIs? 

    No √   

26. Do you agree that, with the exception of the Principal and the Heads of School (or 
equivalent) who should attend ex officio, all other members of the academic board should 
be elected by the constituency that they represent? 
 
27. Do you agree that elected members should form a majority of the total membership 
of the academic board? 
 
28. By what means do you think that the  principle of equality should be embedded in 
establishing the membership of governing bodies? 
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29. Do you agree that academic boards should have no more than 120 members? 
 

30. Do you agree that elected members should form a majority of the total 
membership? 

31. Do you have any other comments you wish to add? 
 

         Senates in the ancient universities are required, by the 1889 Universities (Scotland) 

Act to 'superintend and regulate the teaching and discipline of the University'.  In 

practice, they make decisions relating to academic standards, teaching practice, the 

curriculum, degree awards and student discipline.  However, their decisions are 

formally subject to review by Court, and all decisions at a strategic level or involving 

resource considerations are decisions of the Court rather than the Senate.  The 

Governance Code makes clear that each institution must have a single governing 

body which is unambiguously responsible for overseeing the institution's activities 

and which is responsible for taking all final decisions on matters of fundamental 

concern. 

 The consultation document proposes legislating to specify the size and shape of 

Academic Boards. We do not think this is appropriate when our higher education 

institutions are so diverse, nor do we believe there is a problem here that requires 

legislation. In addition, although the Consultation paper does not mention this, the 

Code not only requires that Governing Bodies ensure that regular effectiveness 

reviews of the senate/academic board and its committees are undertaken, but that 

the senate/academic board revises its structure and processes, in the light of that 

review. If there was evidence of a need to consider this issue further, it would be 

possible to include it within the review of the Governance Code in 2016. 
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SCOTTISH PARLIAMENT EDUCATION AND CULTURE COMMITTEE 
 

HIGHER EDUCATION GOVERNANCE (SCOTLAND) BILL 
 

SHORT SUBMISSION FROM COMMON WEAL 
 
 
The problem – who 'owns' a university 
 
Governance arrangements are generally designed to ensure that the 'owner' of a 
company, organisation or institution have their interests protected in the management and 
administration of that company, organisation or institution. Thus shareholders have a right 
to oversee the work of management teams in companies, trustees are appointed by 
people who set up charities to ensure the charities goals are met and Parliaments are 
subject to election by citizens who have the right to change the 'management' of their 
elected institutions. 
 
Universities are generally understood to be 'public' institutions. This does not mean they 
are 'public sector' (owned or directly managed by government) but that they fulfil a wholly 
essential public service on behalf of all of the public. They are also public in the sense that 
universities are essentially communities of students and academics.  
 
No-one is calling for universities to be 'owned' by government (although this is a perfectly 
possible arrangement). However, absolutely no-one would argue that universities are or 
should be 'owned' by individual principals, senior management teams or small groups of 
self-selecting private individuals. And yet this is effectively the governance model which is 
used in the Scottish university sector. 
 
 
How does university governance really work? 
 
Governance arrangements vary from university to university. However, there are important 
consistencies. All governing bodies have a built-in majority of members who are appointed 
by that same governing body (the 'lay members'). Vacancies on the governing bodies will 
therefore almost always be filled on the basis of candidates selected by senior 
management teams. Previous nominations put forward by the senior management teams 
(the existing lay members of governing bodies) will then select from among the new set of 
nominations. The chances of a university's governing body ever failing to have a 
permanent majority made up of people nominated by senior management teams is 
negligible. In addition, other members of governing bodies increasingly rely on senior 
management teams for their appointments. Where senate used to be elected by 
academics (senate is responsible for all academic decisions), it is now often made up 
automatically of heads of department who themselves have been directly appointed by 
senior management teams. There are very few routes onto a governing body other than by 
the 'grace and favour' of senior management teams, almost no chance of ever having a 
majority on those bodies not selected by senior managers and potentially in some 
universities no chance whatsoever of a non-management-approved individual getting onto 
governing bodies (other than a student representative). 
 
It is inherently risky to have the governing body (which is supposed to hold senior 
managers to account) to be effectively appointed by senior managers. A simple example of 
how this model fails the wider university community is the extent to which the almost 
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universal dismay at the constant inflation-busting salary increases of senior management 
staff cannot express itself as any form of governance-driven restraint on pay settlements. 
The more substantial risk is that there is a real reason to worry that a determined senior 
management team can force through extremely radical and irreversible changes to a 
university and there is little or nothing that staff, students or other stakeholders can do to 
moderate those decisions. 
 
This model is recent and a result of two decades of increasing centralisation and control 
within the Scottish university sector. In the recent past governing bodies were more 
independent and able to hold managers to account. Few believe this to be the case now. It 
is simply bad practice to allow administrators this degree of control over those who should 
be holding them to account. 
 
 
Some basic principles 
 
Common Weal believes that the days of governance by self-selecting elites without any 
democratic element and with little or no attempt to reflect diversity should be coming to an 
end. If you look at the profile of those who populate governing bodies you will find little 
reflection of diversity. It is extremely unlikely that any will be from low-pay sectors of the 
economy. The vast majority will be made up of very senior figures from the professions. 
They will often know each other and be in social circles together. There will be little or no 
transparency in their recruitment and no opportunity for groups other than senior 
management teams to nominate or recommend people who should be appointed. Voices 
representing students or staff are likely to be in very small minorities and in some cases 
are required to leave during certain decisions. 'Controversial' decision (such as the 
appointment of a new principal or the setting of principals' salaries) will be handled in a 
small subcommittee, narrowing further the diversity of people making the decision and 
reducing substantially the already low level of transparency. All of this is defended in 
precisely the same way that other elite social groups defend their positions – that this is all 
necessary to ensure that the 'right' people are appointed. The definition of 'right' is not up 
for discussion. 
 
That a big and essential public institution in 21st century Scotland should be run almost 
entirely divorced from principles of stakeholder representation, democratic accountability, 
reflection of social diversity and expectation of transparency is clearly anomalous. 
Common Weal believes that these principles ought to underpin the governance of all 
public institutions – and certainly public institutions of the size and importance of 
universities. 
 
 
Solution 
 
Common Weal would favour wholly-elected governing bodies of universities (a model used 
in other successful university sectors). Democratic elections to court would provide a 
forum for wide and participatory debate and discussion about the purpose, future and 
strategy of a university. It would inject fresh and diverse thinking into institutions which 
have been governed by small elites – who in 2015 really believes that only people on very 
high salaries have something to bring to the administration of the public realm? Debate 
and discussion is healthy and should be supported. People elected to govern institutions 
can be expected to carry out that duty with every bit as much commitment, skill and 
dedication as those appointed by senior managers. Requiring universities to at least have 
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an election and debate in selecting the chairs of governing bodies is an important start 
(though it is a very modest proposal). Universities have complained that this is some kind 
of interference with their 'autonomy'. However, billions of pounds of public money are given 
to universities and it is entirely reasonable that the public should wish to be assured that 
the governance arrangements in an institution are sufficient to safeguard the use of that 
money. An alternative means of doing this would be to apply conditions to the grant given 
to universities – if they wish to receive public money then they would be required to have 
at least a democratic element to their governance. Universities would then be free to exert 
their autonomy and choose not to accept grants of public money. 
 
 
Some arguments 
 
The following arguments against reform have been put forward but do not appear to stack 
up: 
 

 This breaches academic freedom. Academics freedom is the protection of 
academics from politicians – and senior managers. This is generally viewed as an 
era which has seen greatly increased management interference in the work of 
academics. There is a good case for an inquiry to see if there really is a threat to 
academic freedom from management practice. Institutional autonomy (the right for 
universities to act free from external influence) has nothing to do with academic 
freedom and the deliberate conflation of these completely different concepts should 
be challenged. 

 You can't let trade unions onto governing bodies. This claim is remarkable. 
Across most of Europe, having employee representatives on governing bodies is 
standard in the private sector never mind the public realm (it is legally mandatory in 
many). Good managers recognise that having staff involvement in governance is 
essential to effective management of an institution (this has been shown many 
times in research). It is difficult to comprehend why the universities oppose this. 

 This will prevent universities taking radical decisions quickly. Good 
governance will support good ideas and implement them quickly. But it will give 
proper time and consideration to risky decisions. Universities appear to be arguing 
either that their existing governance simply rubber-stamps their decisions or that 
democratic governance is inherently bad. Either of these claims should be 
examined very carefully. 

 It will put 'good people' off. Almost every element of this statement gives great 
reason for concern. The assumption that only management teams are capable of 
identifying 'good people', that only wealthy professionals can be considered 'good 
people', that democratic elections cannot select 'good people', that self-selecting 
elites are the only true 'meritocracy' – it is rare to hear these kind of 19th century 
attitudes in the modern world. 

 It will mean the end of rectors. It is difficult to see why electing a chair of court 
would prevent the existing limited cases where staff and students can elect a chair 
of court. There is a good case for creating the role of 'rector' in every university and 
to make this the title of the chair of court. 

 This is anti-democratic. Perhaps the most remarkable claim of all – it is simply 
impossible to engage with the argument that some democracy is less democratic 
than no democracy. 

 
 
Conclusion 
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Universities and university principals have a freedom to act independently and 
autonomously which is probably unmatched in any institution or organisation that receives 
anything like the level of public funding they receive. The unbalanced nature of the 
aggressive lobbying campaign that the universities have run against this very modest 
proposal (effectively using public money to run that campaign) shows how little restraint 
can be placed on them. We do not believe this position reflects the majority of views in the 
university sector – yet neither managements nor governing bodies have any requirement 
to do so much as have even a cursory consultation with the wider university community. If 
the principles which underpin university governance do not include democracy, diversity, 
representativeness and transparency, then what principles drive the oversight of 
universities? 
 
The democratic university – run by and for its staff, learners and other stakeholders – 
should be the ultimate aim. This Bill is a first step in that direction and really must be 
supported. 
 
 
Robin McAlpine 
Director, Common Weal 
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Submission by Heriot‐Watt University: 4 September 2015                                                                          
 
SCOTTISH PARLIAMENT, EDUCATION & CULTURE COMMITTEE: CALL FOR EVIDENCE ON THE HIGHER EDUCATION 
GOVERNANCE (SCOTLAND) BILL (AS INTRODUCED, JUNE 2015)  
 
Institutional contact:   Ms  Ann Marie Dalton, Secretary of the University, Heriot‐Watt University, Edinburgh EH14 4AS, Tel:  0131 451 3739, 
Email: ann‐marie.dalton@hw.ac.uk 
 
The Committee’s questions 
1.   What do you consider to be the existing 

problems (if any) with higher education 
governance, particularly around modernity, 
inclusion and accountability? 

 

The University considers that substantial progress has been made in recent years in
modernising higher education governance, as evidenced by the report on implementation of 
the recently introduced Scottish Code of Good Higher Education Governance. No objective 
evidence has been produced which demonstrates there are significant existing problems with 
higher education governance which need to be addressed through new legislation. 
 
Each University has its own constitution which sets out its governance arrangements. Any 
changes proposed to a university’s Charter or Statutes involve a process of detailed scrutiny 
and ultimate approval by both the Scottish Government and the Privy Council.  In addition, 
Scottish universities are all registered charities in Scotland. As such, they are subject to the 
Charities and Trustee Investment (Scotland) Act 2005, which articulates the duties and 
responsibilities of charity trustees and the standards of governance to be attained. The 
Further and Higher Education (Scotland) Act 2005 also applies to all higher education 
institutions. 
 
Scottish Universities are accountable, via the Scottish Funding Council (SFC), for Scottish 
Government funds through the now well-established Outcome Agreements and the Financial 
Memorandum, which stipulate the outcomes expected from each institution. These include, 
but are not limited to, inclusion and widening access. (In the case of Heriot-Watt there is a 
high degree of correlation between SFC Outcome Agreement targets and the University’s 
Strategic Plan. The University is demonstrating, through progress towards meeting Outcome 
Agreement targets, a very strong commitment to sustaining and enhancing the contributions 
it makes to the Scottish Government Priorities, achieving, for example, a step change in 
widening access which exceeds the targets agreed with the SFC in the Outcome Agreement.) 
 
Beyond the above measures, universities are accountable through periodic reviews of their 
teaching and research activities by the relevant public authorities: the Quality Assurance 
Agency, and the Funding Councils’ REF exercise. 
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The Scottish Code provides the University with a framework for a high standard of 
governance with which it can comply, while providing the flexibility which supports efficient 
and effective operations at overseas as well as UK campus locations. As a Scottish university 
with a distinctive global dimension, such flexibility in Heriot-Watt’s governance is important 
and it will not be assisted by the proposed Bill. 
 

2.  The extent to which the Bill 

(a) will improve higher education governance, 
particularly in the areas above 

 

The Bill will not serve to improve governance. If anything it presents a threat to the continued 
progress that has been made in improving governance as evidenced by the first report on the 
Scottish Code of Good Higher Education Governance.  As largely independent bodies, rather 
than executive agencies or non-departmental public bodies, universities must be allowed to 
determine the governance arrangements that will enable them to deliver their core objectives 
of teaching and research. None of the proposed provisions of the Bill contribute to the 
achievement of those objectives.  
 
The Bill is not suitable in supporting the aims of modernisation, diversity and accountability 
reported in 1, above.  As we have indicated in other sections of this consultation, a one size-
fits-all approach, which fails to recognise sector diversity, runs counter to wider aims 
associated with modernisation of higher education governance; prescriptive membership 
arrangements pose a threat to diversity and inclusivity across certain memberships and 
electorates as well as democratic processes. The same prescriptive rules might well serve to 
muddle rather than clarify lines of accountability. 
 
Scotland has a diverse range of higher education institutions, ranging from the Royal 
Conservatoire of Scotland to the University of Edinburgh.  It makes little sense to seek to 
apply prescriptive rules of governance across such a diverse range of institutions while there 
remains the option to seek adherence to a strong set of principles of good governance 
implemented in a way which is appropriate to each institution according to its particular 
mission and objects. 
 
It is of particular concern that secondary legislation might be applied in the future which has a 
direct bearing on the governance of that same diverse group of individual institutions with 
little or no associated consultation. 
 

 (b) may alter the higher education sector’s 
current level of autonomy  

 
 
 

The Bill will limit universities’ independence by defining elements of governance in ways that 
do not apply to other charities or to other bodies that are outside the public sector but receive 
public funding. 
 
Any legislation which seeks to prescribe the composition of a governing body, or the means 
by which an organisation can select members to its governing body, is of itself a direct 
challenge to the current levels of independence exercised by Scottish higher education 
institutions. 
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The additional powers of Scottish Ministers under the Bill, when added to the current level of 
operational intervention by Ministers and the Scottish Funding Council and through the 
Scottish Code and the Post-16 Education (Scotland) Act 2013, raises a concern about the 
potential for Office of National Statistics (ONS) reclassification of Scottish HEIs as central 
government entities.   
 
Heriot-Watt University is distinctive in terms of the strength and range of its partnership and 
collaborative links with business and industry. This means that the occurrence of any such 
change (commented on further below) could have a disproportionately adverse impact on this 
university, diminishing our position as a vital partner with business and industry to contribute 
to the success of the Scottish economy. 
 
Has legal advice been sought on this by Scottish Ministers, and have there been discussions 
with the ONS to seek assurance that the Bill proposals and the powers to make regulations for 
further change will not put the classification of Scottish HEIs as charitable bodies at risk in the 
future?  The financial impact of any such a change would be huge, posing risks to institutions’ 
relationships with business and with charitable and philanthropic funders.    The University is 
keen to receive assurances from the Scottish Government on this area of risk, the possible 
future impact on charitable status discussed with the Office of the Charity Regulator, and 
whether the Scottish Government envisages the need to use their powers under the 2005 
Charities and Trustee Investment (Scotland) Act 2005 to disapply section 7(4)(b) in relation to 
higher education institutions (the section of the Act which specifies that a body will not meet 
the charity test if its constitution expressly permits the Scottish Ministers or a Minister of the 
Crown to direct or otherwise control its activities). 
 

 (c) may affect lines of accountability between 
the Scottish Government, relevant public bodies 
and the higher education sector 

 
 
 

The Bill raises fundamental issues about the sector’s level of independence and the role of 
institutions in public life, independent of government.  In this role Scottish HEIs have been 
demonstrably very successful, earning an international reputation for world class academic 
excellence.  They have been governed in accordance with their individual constitutions, all 
relevant legislation and the Scottish Code (and the relevant parts of the UK Corporate 
Governance Code).   The matter of public accountability is adequately addressed through 
Scottish Funding Council Outcome Agreements and Financial Memoranda. The Bill, as 
proposed, creates the potential for tension and problems that could get in the way of dialogue 
on issues of far greater importance to the Scottish Government, relevant public bodies and 
higher education institutions themselves. 
 
Higher Education Institutions are of course accountable through their funding bodies to 
government for the funds that they receive (Scottish Funding Council grants* to Heriot-Watt in 
2014/15 amounted to 23% of the University’s total annual income [*recurrent teaching and 
research grants, strategic and capital grants combined], with the addition of SAAS-paid fees 
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the percentage of Scottish public funding against total annual income amounted to 28%).  
However, government is one of many stakeholders.  The University highlights its concerns in 
other sections of this consultation about the potential impact of the Bill on its internal 
stakeholders and other external stakeholders. In relation to the latter, the Bill raises the 
prospect of a period of uncertainty in the standing of Scottish higher education institutions 
from their counterparts in the rest of the UK, other parts of Europe, the Commonwealth and 
North America, with a negative reputational impact on relationships with national and 
international peers and others they might seek to influence, extending to outside of the UK. 
This might extend, within a highly competitive market place, to influence adversely the 
decisions of individual high quality research academics of the kind that institutions would 
wish to attract as future employees, at a time when they need to be able to attract the very 
best talent. Furthermore, any threat of ONS reclassification of status would pose major risks 
to relationships with stakeholder funders, business associates and philanthropic bodies with 
resulting financial implications.  In this scenario, Heriot-Watt University might experience a 
disproportionately adverse impact, given the particular strength of its partnership and 
collaborative links with business and industry. 
 
Members of the Court with business backgrounds have provided their view that the Bill will 
not be helpful in supporting universities either in their roles as partners with business and 
industry as active contributors to the economy, or as attractive locations for the best talent.  

 
3.  The Bill is part of a wider package of recent 

reforms to higher education governance, 
including the development of a Scottish Code of 
Good Higher Education Governance. 

Has the correct balance been struck between 
legislative and non-legislative measures? Are 
any further measures needed? 

 

The University considers that the current requirements, which combine the requirements of 
the Scottish Code, the Scottish Funding Council (SFC) (via Outcome Agreements and 
Financial Memorandum) and existing legislation are sufficient, and that no further legislation 
is required.  The SFC requirements, supported by the Post-16 Education (Scotland) Act, are 
already sufficient to ensure good governance and a tight relationship between Ministers and 
the higher education sector, while the Scottish Code is appropriate in its approach of defining 
the broad principles of good governance in practice and allowing individual institutions within 
a diverse sector to determine how best to implement those principles.   
 
The Bill provides a basis for directives from government on a potentially shifting basis. The 
University considers that the Bill will be counter-productive to the aim of improving 
governance and may be driven in the future by short term political changes rather than the 
evolving missions and governance needs of higher education institutions in the long term. 
 
Only two years have elapsed since the publication of the Scottish Code, with signs that full, or 
very nearly full, sector compliance with its terms will be achieved. Institutions’ Annual 
Accounts and Financial Statements for 2014/15 will include obligatory statements confirming 
compliance with the Scottish Code.  We believe that these will show that the sector has 
embraced and adopted the governance requirements of the Code. It would be more beneficial 
for implementation of the Code to be reviewed in accord with the agreed timescale, and an 
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appropriate length of time allowed for full embedding of the Code across the sector, without 
the introduction of potentially conflicting legislation at this stage. 
 

Specific proposals  

Please provide your views on the merit of each of these proposals below. 
4.  The Bill proposes a number of specific changes 

to higher education governance 
 

a)  To require higher education institutions to 
appoint the chair of their governing body in 
accordance with a process set out in 
regulations made by the Scottish Ministers 

 

 

 

 

 

 

 

 

 

 

 

The University does not find merit in these Bill proposals and considers that the principles set 
out in the Scottish Code to be adopted in appointment of Chairs are adequate.   We are 
concerned about the scope within the terms of the Bill for secondary legislation to be 
introduced and believe that all such legislation should be subject to careful scrutiny through 
an open consultative process.   
 
The University supports open, transparent and fair selection processes for governing body 
Chair appointments, and considers its own recent Chair of Court appointment process an 
exemplar of good practice. An election process would seem an unnecessary addition to a 
rigorous process of candidate shortlisting and interviews.  Depending on the outcome of the 
proposed further consultation/election process, Chairs might be appointed for political or 
other reasons besides individual merit measured against the approved criteria for the role.  
 
In its response to the earlier consultation on the Bill, the University reported its view that, 
while institutions may choose to use an election as part of the selection process, the 
requirement to be publicly “elected” might deter a significant number of potentially excellent 
candidates, thereby defeating the Scottish Government’s objective to encourage a wide range 
of applications. There is potential for applications to be limited to those with political 
experience or ambitions and those with celebrity status. There is also evidence that women 
are less likely than men to participate in this type of process, with a potential impact on 
gender balance at least among governing body chairs. (In the current year 2015/16 54% of the 
University’s total Court membership is female, including a female Chair). 
 
In the event that a final stage election process is introduced through the Bill, the University 
considers that only the Court membership – itself already broadly representative – should 
form the ‘electorate’, following receipt of recommendations from a broadly representative 
appointment committee. It is vital that university governing bodies have absolute confidence 
in the individual chosen to lead them; it is difficult to envisage how a unified and strong 
governing body can exist where this is not the case. 
 
(Heriot-Watt has recently completed a lengthy process of selection of a new Chair of its Court.  
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The success of that appointment, and the appointments preceding it, has been dependent on
decisions led by the Court as to the criteria for selection and evaluation of candidates. The 
criteria have in good part been determined on the basis of the required match of individuals’ 
skills and experience to the University’s particular mission and objects, with the final decision 
made on the basis of detailed evaluation against the criteria, as well as a thorough 
understanding of the leadership qualities the role will demand. The proposals that Scottish 
Ministers will frame the criteria for selection of Chairs, and that a potentially wide electorate 
will make the final decision on the successful candidate, are an extreme departure from the 
University’s established (and successful) practice.)  
 
The University would not be averse to any proposal for external scrutiny of arrangements for 
the appointment and remuneration of governing body Chairs. It would be appropriate for any 
such responsibility to rest with the Office of the Scottish Charity Regulator.   
 
Charities and Trustee Investment (Scotland) Act 2005 legislation already deals with the matter 
of remuneration for governing body members of all charitable organisations in a way that 
does not directly interfere with the governance processes and decisions of those autonomous 
bodies.  
 
Heriot-Watt’s view is that legislation on remuneration, as an absolute requirement, is 
unnecessary and undesirable. However, neither do we agree that a Court Chair position 
should be an option open to only of a limited number of individuals who are in a financial 
position where they can afford to take on time-intensive pro bono positions.  One option might 
be to consider recompense to compensate for loss against an individual’s earnings. This 
might be appropriate given the significant number of working days each year that a Chair role 
requires. A similar financial allowance might also be offered to candidates who might 
otherwise incur costs in order to take up such a role (aside from the more usual reimbursable 
expenses), e.g. those with caring responsibilities for a dependant.  This approach would 
support wider equality and diversity aims in a way which can remain appropriately tailored to 
institutions’ individual circumstances. 
 
It is not clear from the provisions in section 2 of the Bill that all of the factors listed in the 
Scottish Code for consideration when deciding on remuneration for independent governing 
body members (including, amongst other things, reference to the provisions of charity law) 
will be taken into account by Ministers.  The University would be keen to see draft regulations 
made during the Bill’s passage through Parliament, rather than after enactment of the Bill. 
 

b)  To require HEIs to include various persons 
within the membership of their governing 
bodies 

The University does not consider that there is merit in this proposal.  Governance good 
practice is already stipulated in the Scottish Code of Good Higher Education Governance, 
which extends as far as guidance on particular governing body committee memberships. We 
are greatly concerned also that the legislation will enable Ministers to make future changes 
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through Section 8 powers in the Bill and consider that such changes should require a further 
Act.  Future changes could give rise to the unintended consequence of potential acute conflict 
with the provisions of the Scottish Code and the Post-16 Education (Scotland) Act 2013 for 
some higher education institutions. 
 
The University remains strongly opposed to the stipulation that there be nominated trade 
union places on governing boards. We support the governance principle that staff governors 
should have concern for all University staff and should not represent any particular 
constituency*. It follows that a subset of the University’s staff should not be in a privileged 
position in relation to governing body positions. Nomination is not the most democratic 
method of selection; many university staff members are not trade union members (at Heriot-
Watt University Scottish campuses only 32% of all staff are members of one of the recognised 
trade unions). Such a change would therefore be discriminatory – disenfranchising large parts 
of the currently engaged electorate – and could politicise the governing body, which may lead 
to decisions being influenced by political bias rather than in the best interests of the 
institution.  Currently trade union representatives can and do stand for election to all staff 
category posts and, when elected, have been selected democratically by a full electorate.   
 
(*This aligns to explicit advice in the Scottish Code which advises that “members nominated 
by particular constituencies should not act as if delegated by the group they represent. No 
member may be bound, when speaking or voting, by mandates given to him/her by others, 
except when acting under approved arrangements as a proxy for another member of the 
governing body.”  The Charities and Trustee Investment (Scotland) Act 2005 requires that 
trustees comply with the general duties set out in the Act, including acting in the interests of 
the charity as a whole, and putting those interests before the interests of the persons 
responsible for their appointment as a trustee.  The Bill proposals could give rise to potential 
conflicts of interest and potential misconduct in administration of the Charity under section 
66(4) of the Act.) 
 
The stipulation of two (rather than one or two) alumni membership places is unnecessary and 
reduces the flexibility of individual institutions to determine how best to constitute their 
governing body within a capped maximum membership number of 25, to meet skills and 
experience needs and to meet requirements of balance across categories of membership – 
including the specific requirement for a clear majority of independent lay members. (In order 
to meet the latter requirement, to avoid recourse to reducing staff representation, Heriot-Watt 
has recently had to reduce its alumni member representation from two to one, via changes to 
its Charter and Statutes.) 
 
The University does not support the proposal that alumni appointments should be made on 
the basis of nomination. It is appropriate for such appointments to be made fully 
democratically on the basis of election by the full membership of the alumni association in a 
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way which satisfies that body as to the fairness, openness and transparency of the process 
towards appointment. 
 

c)  To require HEIs to ensure that their 
academic boards are comprised of no more 
than 120 people, and include various 
persons (including a minimum of 10% 
student representation). 

The University considers that there is no merit in the proposal to set limits on the size and 
composition of universities’ academic boards, and to give Scottish Ministers the power to 
institute future changes through regulations.  We strongly believe that it is for each higher 
education institution, in the context of their individual missions, objectives and resources, 
and within a highly diverse sector, to determine the most effective compositional make-up of 
its academic board. 
 
On a matter of practicality, specification of ‘heads of school’ in such a diverse sector could 
present problems for some institutions in terms of the legitimate academic representation 
they might need to meet the requirements of the roles and responsibilities of their academic 
board. The Bill proposals could result in disenfranchisement of a significant number of 
academic staff.  
 
Heriot-Watt is very supportive of the principle of student representation on committee bodies, 
and already includes such representation across a broad range of its decision-making 
academic, management and governance committees and boards.  (This will be extended 
further in 2015/16 with the establishment of a new Global Student Liaison Committee of the 
Court which will include a group of student representatives).  Student representation is 
already included in the composition of our Senate; however, we do not agree that the best way 
to make student representation more effective is to introduce a 10% threshold for membership 
on the Senate.  Given the role and functions of the Senate, neither the Senate, nor the student 
body, would benefit in any obvious way from this stipulation, whereas both the University and 
the student body benefit significantly from student representation at the coalface of strategy 
and policy formulation within the University’s committee structure. 
 
The University would not be averse to the development of illustrative good practice agreed 
and disseminated within the sector including, inter alia, matters of balance within the 
membership – of elected / non-elected categories, or staff student ratios. 
 
We believe that Chapter 2 of the Bill, ‘Academic Boards’ does not serve any helpful purpose to 
enhance governance within Scottish higher education and should be removed from the Bill 
entirely. 
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Academic Freedom 
 
Academic freedom The Bill will also replace the current legal definition of academic freedom “with a view to strengthening it and making explicit the freedom to 
develop and advance new ideas and innovative proposals”. While the other provisions in the Bill only focus on higher education institutions, this provision will apply 
to publicly-funded colleges and all higher education institutions (collectively known as post-16 education bodies). Post-16 education bodies are to uphold the 
academic freedom (within the law) of all relevant persons i.e. those engaged in teaching, the provision of learning or research -  
 
Please provide your views on the following 
 
5. The likely practical effect of these provisions, for 

example, whether there are any areas of 
teaching, learning or research that will be 
particularly enhanced. 
 
 

The University believes that academic freedom can best, and indeed does, flourish within the 
current largely independent higher education sector. There is no current evidence to suggest 
that academic freedom is being restricted within the sector leading to a requirement to alter 
the current definition set out in the Further and Higher Education (Scotland) Act 2005.  
 
The University remains of the view that the principle of encouraging the development and 
advancement of new ideas or innovative proposals is implicit in the current legislation and is 
intrinsic to what universities are, and what universities do.  While the sentiment behind the 
proposals is to be supported, they will not act to influence or bring about improvements in the 
day-to-day activities of individual academic staff members.   
 
There is a certain dichotomy between the purported desire to enhance academic freedom 
while at the same time increasing Ministerial control of Scotland’s universities, including in 
the area of its academic governance.  
 
The University would be strongly opposed to any change in legislation that might weaken the 
University’s definition as set out in its Charter. 
 

6. The Bill states that academic freedom is to be 
exercised “within the law”.  
 
Are there are likely to be any significant 
constraints – other than legal constraints – on 
academic freedom? For example, the particular 
ethos within an institution; funding pressures; 
institutions’ policies on equality and diversity; 
etc. 
 
 

This is an area where some tensions and constraints have always existed and will continue to
exist – whatever the legislation.  Academic members of staff may have the freedom to express 
views within the law, but may be, or may feel, constrained by the legitimate concerns, 
interests and sensitivities of others within their institution.  The legal protection helps prevent 
unreasonable pressure being exercised on individuals by the institution but does not of itself 
resolve the unavoidable tensions between individuals.  Any other constraints will likely vary 
across individual institutions.  
 
As an international university Heriot-Watt operates within a number of legal jurisdictions and 
the “within the law” stipulation carries a different meaning depending on location.  A wide 
range of restrictions might apply to activities considered in the UK to be within the bounds of 
activity covered by the law on academic freedom.  
 
The new Prevent Duty Guidance for Higher Education Institutions in Scotland recognises the 
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"commitment to freedom of speech and the rationality underpinning the advancement of
knowledge means that [HEIs]  represent one of our most impor tant arenas for challenging 
extremist views and ideologies."  Changes to the definition of Academic Freedom will not 
assist, and may hamper, the ability of HEIs to fulfil this duty.  
 

7. Are the situations in which relevant persons can 
exercise their academic freedom clear? For 
example, should their freedom be limited to their 
work within an institution, as opposed to views 
they may express outwith the institution?”    
 
 

It is appropriate for individual institutions to establish policies which provide clarity for their
staff as to the boundaries and the responsibilities of individual staff members when 
representing the institution as an employee and speaking or acting on its behalf, versus 
expression of their views as a private individual.  The University does not consider that the 
implied elaboration of the legislation would be helpful. On the contrary, it could give rise to 
confusing and challengeable boundaries. 
 

 

 Please use the adjacent space to provide any 
other brief comment(s) you wish to make in 
relation to the Bill. 
 
 
 
 

The major new powers for Ministers in the Bill fundamentally change the constitutional status 
of HEIs, and run contrary to previous assurances from the Scottish Government that they 
respect ‘responsible autonomy’.  
 
The University considers that the Scottish Code stands as an exemplar of good governance 
practice. Any new legislation should be complementary to and aligned with the spirit of the 
Code. 
 
The provisions in the Bill for future secondary legislation are a cause for considerable 
concern. Changes made through new legislation would require an open and democratic 
process and full Parliamentary discussion, whereas the Bill, as it stands, will allow for 
significant future changes (perhaps with minimal or no consultation) which could restrict the 
ability of Scottish HEIs to make the best decisions for their organisation and pose the risk of 
future politicisation of appointments. There is evidence that great deal of diversity and 
inclusiveness already exists within HEI governing bodies and there is a clear commitment to 
continue to make further progress in this aspect of governance.  The Bill as introduced is 
likely to hinder rather than support this process. 
 
It would be helpful to receive clarification from the Scottish Government on the following 
additional points: 
 
a) The consideration that has been given to conflicting provisions in institutions’ governing 

instruments and the Bill, and how the Government envisages that these might be 
addressed if not through The Bill. It would be helpful to know also the projected cost of the 
subsequent process of amendment by individual institutions, and whether there has been 
consultation with the Privy Council on implications and anticipated timescale to institute 
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required changes.
b) Does the Scottish Government intend to use any general regulation-making powers to 

make consequential amendments to the Charter and Statutes of Chartered HEIs? 
c) When the different provisions in the Bill will be brought into force, and what is meant by 

“different purposes” in Section 22 of the Bill? 
d) Section 4 of the Bill provides for “rules” to be made by HEIs governing elections. What 

procedures does the Scottish Government consider will be used to make these “rules”, 
and will an external approval process be involved? 

e) Does the Scottish Government have any hard evidence that the stated objectives of the Bill 
will be met through the currently proposed provisions?  
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Higher Education Bill – Education Committee evidence 

Introduction 

NUS Scotland has, for many years now, been calling for increased democracy, transparency and 

accountability within Scottish universities (and colleges, where student representation, particularly, 

saw some great successes through a much more inclusive approach to developing a code of good 

governance than was seen in universities), and we were a full member of the von Prondzynski 

review of higher education governance, and very supportive of that report’s recommendations.  

 

While the Post 16 Education (Scotland) Act, and the legal requirement that gave for universities to 

adhere to principles fo good governance as a condition of grant, and the Scottish Code of Good HE 

Governance that resulted from that, were a move towards better governance structures and 

processes, we believe the latter fell short of introducing a strong enough framework for ensuring 

that basic democratic principles are followed by all HEIs, across the board. We fully endorse the 

notion of ‘responsible autonomy’, but believe that the balance has tipped too far away from 

responsibility. It is absolutely right that our universities are in receipt of over a billion pounds of 

public funding each year, but we must see greater public responsibility in return for this.  

 

In summary:   

 We believe the Bill presents an opportunity, through legislation, to address three main 

shortcomings with higher education governance: a lack of a genuine democratic culture in 

governing bodies; a lack of transparency and accountability over how decisions are made, and 

who makes them; and, a lack of fair representation and diversity on governing bodies.  

 An attempt at voluntary, self-regulation—through the Scottish Code of Good HE Governance—

has failed to result in the changes in culture and practice we believe are necessary to address 

the above the shortcomings, and legislation is now required.  

 Defined places on governing bodies for staff and student unions is to be welcomed, enhancing 

the representativeness and transparency of governing bodies.  

 We wholly support the principle of elected chairs of governing bodies. Far from abolishing 

rectors, or diminishing the democracy of our institutions, elected chairs would ensure a 

genuine, democratic say, for staff and students, in the leadership of the governing body, who 

should be working on their behalf.  

 We remain unconvinced of the need for an election/selection panel, and would not want to see 

unnecessary bars or limits placed on any candidate. However, if there is to be any sort of panel, 

there must be a triple lock protection: full transparency around that panel and their decisions; 

no institutional involvement; and, it should not attempt to identify preferred candidates.  

 
HE Governance bill:  
Education Committee evidence 
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 The Bill still falls short of the original von Prondzynski review in two key regards: improving the 

diversity of, and fair representation on, governing bodies, and tackling senior level pay.  

 

What do you consider to be the existing problems (if any) with higher 

education governance, particularly around modernity, inclusion and 

accountability? 

The von Prondzynski review (2012) clearly stated in its opening paragraphs that despite the 

complex legal framework on the status of HEIs in Scotland, our HEIs are independent public bodies, 

and therefore are not accountable to private shareholders, but to students, staff and wider society. 

Our universities are, rightly, in receipt of well over a billion pounds of public funding each year, 

however, we believe they could and should do much more to evidence their public good in return 

for this funding.  

 

NUS Scotland believes that the best way to ensure this accountability is to open HEI governance to 

democratic participation. Students and trade union representatives should be involved at every 

level of institutional governance, and decisions should be made transparently to ensure 

opportunities for public scrutiny. We work closely with member students’ associations, and have 

identified a number of shortcomings in the current governance arrangements of HEIs in these 

areas. These include: a lack of a genuine democratic culture in governing bodies; a lack of 

transparency and accountability over how decisions are made, and who makes them; and, a lack of 

fair representation and diversity on governing bodies.  

 

Lack of democratic culture on governing bodies 

Through our work with member students’ association, we have consistently come across problems 

with associations being able to genuinely engage in the governance of their institutions. While many 

students’ association are able to take part in university court meetings, many student 

representatives feel that these meeting act merely as a rubber-stamp exercise to validate decisions 

that have already been taken by the Principal or at committee level.  

 

This problem is often reinforced by the appointment process for chairs and lay members of the 

court. Chairs, whose role ought to be to foster informed debate, are often appointed with little 

scrutiny or input. At present there is a trend within institutions to simply appoint from within the 

governing body, which we believe should never necessarily be the standard. While it may at times 

might be fully appropriate to appoint from within, particularly at turbulent times, universities are 

ever evolving places, and this should include the evolution of the role of chair, ensuring that fresh 

talent is brought in. To do otherwise means we run the risk of creating a revolving door.  

 

Too often, senior managers will make up a majority of those in attendance at meetings, and as 

such the majority of conversation. While we recognise they are non-voting, we are unaware of any 

major instances of votes actually being taken at governing bodies, and they do retain full rights to 
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speak to agenda items. It is vital that the lay members and staff and student representatives are 

the ones who set the tone and direction of meetings. 

 

Lack of transparency over decisions 

In addition to a lack of participation and democratic culture on governing bodies, there is a distinct 

lack of transparency over governance decisions. This leaves little opportunity for genuine 

democratic decision-making where a multitude of views are taken into account. The impact of this 

type of decision-making is exemplified by the ever-increasing principals’ pay packages in Scottish 

HEIs.  

 

Decisions on senior management pay are usually taken in remuneration committees, which more 

often than not comprise solely of members appointed from the governing body, and the Principal 

themselves, in some instances even remaining in committee during discussions related to their own 

pay. This means there is little oversight, few opportunities for scrutiny by the wider community and 

often non-existent involvement of staff and students. Because there is no legislative requirement to 

allow student and staff participation on all committees, student officers have to often spend a 

considerable amount of time arguing for their right to participate in these committees. For example, 

the University of Aberdeen Students’ Association only secured an observer place on the university’s 

remuneration committee after a number of years’ of asking to be included. 

 

Furthermore, even where institutions publish information on decisions as an exercise to increase 

transparency, students and staff are often unable to scrutinize the work of committees or working 

groups prior to when decisions are made. For example the student-led campaign that called on the 

University of Edinburgh to divest from armaments and fossil fuel companies struggled to find 

information on the university’s investment review and decision on divestment. More pressingly, in a 

context of governance reform, as discussed below, NUS Scotland believes that staff and students 

should have a seat on remuneration committees, to provide greater transparency and 

representation when it comes to senior pay. A freedom of information request to all Scottish 

universities revealed some extremely worrying trends, including 70% of universities refusing to 

release the full minutes of remuneration committee meetings where principal pay was decided.  

 

Lack of fair representation and diversity on governing bodies 

We believe that all governing boards would benefit from a balanced membership that reflects the 

composition of the group of people the body takes decision on behalf of. As highlighted by research 

conducted by NUS Scotland in 2014, despite recommendations made through the HE Code of Good 

Governance, university courts are still dominated by men1. We do not believe the current approach 

of self-regulation is sufficient to ensure fair representation on boards, and will be calling on the 

Scottish Government to legislate on 50% women representation on all boards of public institutions.  

 

                                                
1 http://www.bbc.co.uk/news/uk-scotland-28513539  
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Governing bodies also suffer from a lack of diversity in terms of wider protected characteristics, and 

a failure to properly reflect the diversity of the populations they serve. Despite a recommendation 

from the code of good governance that institutions should monitor and report on the diversity of 

their governing bodies, there is no statistical evidence currently held and many of our member 

students’ associations have also raised concerns over the lack of diversity of professional 

backgrounds of court members.  

 

The extent to which the Bill will improve higher education governance 

 

Elected chairs of governing bodies  

NUS Scotland recognises that the Chair of the governing body holds an important role in the 

governance of our HE institutions. We believe that as leaders of our institutions, chairs should come 

from diverse backgrounds, have the confidence of the institution’s most important stakeholders 

(staff and students), and be elected in a democratic manner.  

 

In order to ensure that the Chair is chosen in a democratic and transparent way, and that they will 

represent the interests of all key stakeholder of an HE institution, students and trade union 

representatives must lead every stage of the selection process. We fully support increased 

transparency and democracy of governing bodies, and welcome the proposals to move to electing 

chairs or HE institutions. We believe that this process should be transparent and democratic, and 

led by students and staff every step of the way.  

 

We recognise that some institutions have expressed concerns over how the introduction of elected 

chairs would impact the role of the rector in ancient universities. We believe that when functioning 

well, the rector role is very similar to that of an elected chairs – it ensures the chair of the 

governing body exercises their role with a sensitivity to the views of the key stakeholder of the 

institution (students and staff), and that they are accountable to those stakeholders. Therefore, 

rather than threatening the role of the rector, rolling out elected chairs throughout Scottish HEIs 

would extend and strengthen the proud democratic history of Scottish universities’ rectorship. It is 

worth noting that the proposal for elected chairs in the Von Prondzynski review were also based on 

extending the benefits of the rector model beyond the ancient institutions.  

 

Student and trade union representation on governing bodies 

NUS Scotland believes it is crucial the governing bodies of HE institutions are representative of an 

institution’s stakeholders. Students and staff are a vital part of our institutions, and must be a part 

of the decision-making process of these institutions. This view is also set out in the Scottish Code of 

Good HE Governance, which described one of the main purposes of HE Governance to be 

“promoting an appropriate participation of its key constituents, including students and staff”.2 

                                                
2 http://www.scottishuniversitygovernance.ac.uk/wp-content/uploads/2013/07/Scottish-Code-of-Good-HE-
Governance.pdf  
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Section 4 of the draft Bill includes provisions for a minimum of two elected staff representatives, 

one trade union representative from academic staff, one trade union representative from support 

staff and two representatives appointed by the students’ association, as well as two representatives 

appointed by the graduates’ association. While many institutions already include student and staff 

representatives in their governing bodies as recommended in the Code of Good HE Governance, 

these provisions in the Bill would secure staff and student representation through legislation. NUS 

Scotland are strongly supportive of this proposal, and fully endorse its inclusion in the final Bill.  

 

The extent to which the Bill may alter the higher education sector’s 

current level of autonomy  

While we fully recognize the need of any further regulation to fully respect the autonomy of 

Scotland’s HEIs, we do not believe the proposals set forward in the current bill alter that autonomy 

in a notable way. The proposed changes would not require institutions to implement any 

substantive policy changes; rather, they address the processes through which decisions on 

substantive issues are taken. We fully endorse the notion of ‘responsible autonomy’ for our 

institutions. Where we have concerns is around the weight lent to both aspects of that, and are of 

the view that there has not been enough responsibility in return for the significant sums of public 

funding our institutions rightly receive.  

 

We would reject the assertion made by some in the sector that the Bill poses such a threat to 

institutional autonomy that it places the charitable status of institutions at risk, and raises the 

concern of ONS reclassification, as seen in our colleges. There has been no suggestion from ONS 

that this would be the case, with the scale and extent of reform seen in colleges being markedly 

different to that proposed for our universities, and in their submission to the original consultation on 

a HE governance bill, the Scottish Charity Regulator, OSCR, stated that the proposals “…should not 

therefore impact on the institutions’ charitable status.” 

 

The correct balance been struck between legislative and non-legislative 

measures 

With the development of the Scottish Code of Good Governance, undertaken by the Chairs of 

Scottish Courts, an attempt was made to make the majority of governance reform non-legislative; 

however, we believe that this simply did not go far enough, or result in a tangible and meaningful 

code or outcome and, as such, it is now necessary to seek reform through legislation. While many 

HEIs have voluntarily taken on board some of the measures proposed in the Scottish Code of Good 

HE Governance, others fall short of delivering on democratic, inclusive and transparent governance.  

 

When it was announced that the Committee of Scottish Chairs would be undertaking the 

development of the proposed code, NUS Scotland raised serious concerns. Chief among these was 

the concern at the system of self-regulation being adopted, and the potential for a weakened code 
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as a result, which would now seem to have been a very real one. As we have stated in evidence 

before, we are wholly supportive of university governance being underpinned by ‘responsible 

autonomy’. However, we have often felt that this balance was tipped firmly to the side of 

autonomy, with little responsibility.  

 

Getting a much more transparent and democratic form of governance was vital to ensuring that 

institutions were demonstrating genuine public benefit for the public funding they receive. But the 

code did not do that. From the start of this process we were of the opinion that it was not the 

chairs’ job to rewrite the original VonProndzynski report, but rather to find a way to take his 

recommendations and apply them across the sector through a code. Instead, it selectively picked 

those it wanted, ignored the ones it didn’t, and watered down those it took on. 

 

The appointment of chairs of governing bodies  

As stated above, we believe electing chairs of governing bodies would be very beneficial for 

strengthening the democratic culture in university governing bodies. At its core, elected chairs 

provide a defined link between staff and students – who we would argue are the two single most 

important stakeholders an institution has – and the governing body. Moreover, two of the main 

arguments against elected chairs we have heard, would appear to be based on fallacies.  

 

Firstly, it has been argued that by electing chairs we may get to a situation whereby the chair 

doesn’t enjoy the ‘confidence’ of the governing body. However, while there is no evidence to 

suggest that would be the case, it also undermines the role of the chair and governing body. 

Governing bodies, as with all trustee boards (as the governing body essentially is, given the 

charitable status of our HEIs) should act as critical friends to institutions, on behalf of their 

stakeholders – staff and students. We would seriously question any governing body, and the role 

they are carrying out, that did not put their trust in a chair who had trust put in them by staff and 

students.  

 

Secondly, it is often argued that there is no need for chairs elected by staff and students because 

staff and students already have representatives on the governing; however, this misrepresents the 

position of staff and student representatives. As institutions are (rightly) quick to point out – and a 

point entirely accepted, understood and respected by student representatives – when decisions 

come before a governing body, staff and student members do not have a representative role on 

governing bodies. They are there as full members, and bringing a representative role, as opposed 

to an independent one, into their membership of a governing body would go against the spirit, if 

not the actual letter, of trustee law. Essentially, staff and students do have a ‘representative’ role 

on the governing body. Elected chairs would not undermine this legal role as a trustee, but would 

ensure that staff and students are able to directly have a say in the person chairing the governing 

body, and an advocate the act on their behalf, instilled with their confidence and trust, in addition 

to the student representatives they send to a governing body.  
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At the same time, in recent weeks we have seen arguments against the proposals center around a 

notion that the Bill would remove rectors, which in turn would remove a vital link between, voice of, 

and advocate for students, by removing their right to chair court and sidelining them on court. 

However, this would seem to miss the role and responsibilities of rectors as they currently exist, 

and misinterpret the policy intention of the Bill. Most importantly, there have been repeated 

reassurances that the Bill would not abolish the role of rector, but instead seek to roll it out, and 

strengthen it, across all universities. Currently, each university that elects a rector also appoints 

from the governing body a ‘senior governor’, the role of whom is to chair court (normally, but not 

always, when the rector is unable to) but more worryingly, and against the spirit of rectors, act in 

all other ways as a chair of the governing body. The below details the specific circumstances at 

each of the universities where a rector exists.  

 

 Edinburgh: Has developed a ‘Statement on the role of the rector and vice-convener of court’3 

which states that “The role of the Vice-Convener of Court is similar to that of Chair of institution 

in many other Universities in that the Vice-Convener is responsible for the leadership of the 

University Court and will preside at Court meetings in the absence of the Rector.” 

 St Andrews: According to their website, at St Andrews the role of senior-governor is to: 

“…preside over meetings of Court in the Rector's absence but, more importantly, to undertake 

all the other responsibilities expected of a chairman. This involves ensuring that the Court fulfils 

its objectives in a proper and effective manner, reviewing the performance of the Principal and 

convening various committees.”4 

 Dundee: Under their own regulations, the rector has no right to chair and instead they have a 

chairperson “…elected from among its members who are not students or salaried staff of the 

University.”5 A ‘governance and nominations committee’ determines the process for this 

election, with that committee being chaired by the chair of the governing body.  

 Aberdeen: According to their own ‘Guidelines for court meetings’ “The Senior Governor is 

responsible for the leadership of the Court and plays a key role in securing good working 

relationships with the Principal/and the Senior Management Team. In common with the other 

“Scottish Ancients”, the right to preside at meetings of the Court is preferred to the Rector by 

the University’s (Scotland) Act. The recent practice has been for the Senior Governor to chair 

Court”6 

 Glasgow: The governing body appoints a convener who “…is responsible for the leadership and 

effectiveness of Court and for ensuring that the University is well connected with its 

stakeholders” and is “the key liaison between Court and the University senior management.”7 

                                                
3 http://www.docs.sasg.ed.ac.uk/GaSP/Governance/RoleofRector.pdf  
4 https://www.st-andrews.ac.uk/about/governance/key-officials/senior-governor/  
5 

http://www.dundee.ac.uk/media/dundeewebsite/pgla/documents/court/layadvert/court_members_
handbook.pdf  
6 http://www.abdn.ac.uk/staffnet/documents/policy-zone-governance-and-

compliance/COURTGUIDELINES_2014-2015_updated_17.04.2015_CURRENT.pdf  
7 http://www.gla.ac.uk/media/media_414679_en.pdf  
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As can be seen from the existing practice around rectors, while there is a strong, and proper, 

democratic ideal in having an advocate for staff and students elected by staff and students, in 

reality the actual role of being a true ‘chair’ of court (going wider than the simply chairing court 

meetings) is taken on by a member of the governing body, appointed from within and by the 

governing body. Rather than limiting, if not outright abolishing (as some have argued), the 

democracy and representation that comes with a rector, we believe the Bill gives an opportunity for 

democracy and representation to be strengthened by having a genuinely elected chair of the 

governing body, not simply a figurehead with the actual role being carried out by an unelected lay 

member of the governing body.    

 

In terms of processes for election, we would maintain our support for the original von Prondzynski 

review, with a constituency of all staff and students of the institution. Students’ associations already 

have the systems in place for elections, the vast majority, if not all, now having quick, simple to use 

and cheap online voting systems in place. While we fundamentally do not believe there should be 

any bar or limit place on candidates for election (as the von Prondzynski review also stated must be 

the case) we would be willing to work across the sector to reach a consensus on some form of pre-

election panel process, to draw up the list of election candidates. However, while we remain 

unconvinced of the need for any attempt to ‘shortlist’ candidates, if an election panel were to be 

taken forward there must, as a bare minimum, be a triple lock on the process of: 

 

1. Selection criteria: Selection should not be done to try and identify preferred candidates, but 

simply to ensure all candidates would be able to undertake the role if elected. This was a 

recommendation of the von Prondzynski review.  

2. Representation: In order to ensure a degree of ‘independence’ from the institution—as a 

governing body should—any selection panel should not consist of any institutional members. 

Instead, it should be made up of the three governing body constituencies – staff, students, and 

lay members.  

3. Transparency: In order to maintain some sort of confidence in the process, any election panel 

must produce a final report which details all the election candidates considered any the reasons 

for any candidates not being put forward for election.  

 

Finally, and as we have long argued for, we are supportive of a general principle contained within 

the Bill that chairs should receive some form of compensation. While chairing stops short of a full-

time role, it is entirely right that no candidate is dissuaded from putting themselves forward for the 

role, or committing a reasonable amount of time, because it is entirely unremunerated. Similarly, 

there is a strong case to be made for ensuring lay members are reimbursed for expenses incurred, 

including lost wages. The alternative is to continue with the status quo of chairs and lay members 

coming from the same backgrounds – financially secure, often retired, and predominantly from 

business.  We recognise concerns around remuneration of chairs, and the relationship this could 
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create between chair and institution; however, we would argue that if the chair is an appropriate 

(and appropriately independent) one, then this should not be born out. 

 

Requiring HEIs to include various persons within the membership of their 

governing bodies 

As mentioned above, NUS Scotland has concerns over student and staff members’ ability to 

genuinely take part in the decision-making at their institution under current governance regulation. 

We believe securing places for student, staff and trade union representatives would be very 

beneficial to increasing transparency and democracy in HEIs, and would enable key stakeholders to 

better contribute to debate over key-decisions at their institution. We believe that having 

representatives of these stakeholders on governing bodies will go a long way to ensuring that our 

institutions are run to the benefit of students, staff and the wider community. 

 

However, we believe that student, staff and trade union representatives should also have 

representation on key committees of the institution. Currently, the governing body may often act 

merely as a “rubber-stamp exercise”, where decisions have effectively been made at committee 

level or well in advance of governing body meetings. Student and trade union representation on all 

governing body sub-committees would further foster a culture of democracy and transparency in 

HEIs. This is particularly the case for any nominations committees (for either members of the 

governing body, or for the principal) and remuneration committees.  

 

Key issues not covered by the Bill  

While we are strongly supportive of the above two proposals, we would like to highlight that in its 

current form, the HE Governance bill does not address two key issues of concern to NUS Scotland, 

both of which were raised as areas for action by the von Prondzynski review.  

 

Fair representation and diversity  

At the moment, the draft bill does not address the serious concerns over a lack of diversity among 

governing body members. NUS Scotland has long been supportive of moves to increase the 

representation of women – including through the use of quotas – within our institutions, given they 

make up the majority of our campuses yet remain underrepresented in positions of leadership, 

particularly on governing bodies. Equally, the need to make serious progress on the issue of fair 

representation of boards is one shared by the then Cabinet Secretary for Education, Mike Russell, 

who stated, during the debate at stage 3 of the Post 16 Education (Scotland) Act, that:  

 

“No one is defending the woeful record of university and college boards. The boards themselves 

have accepted that the gender balance on them is atrocious—indeed, in some cases, it is more than 

atrocious. We need to get that situation changed quickly.”  
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The use of quotas as a means to achieve fairer representation of women on governing bodies 

gained prominence in 2012, with the publication of the VonProndzynski, which was explicit in its 

preference to see the introduction of quotas for governing bodies. At the time this was strongly 

welcomed by NUS Scotland and staff trade unions, and, along with the wider report, was endorsed 

by the Scottish Government. NUS Scotland had strongly urged the adoption of such a 

recommendation in our submission to the review on the basis that women make up the majority of 

our universities, yet are hugely underrepresented on governing bodies and we believed that quotas 

were (and are) necessary to ensure that we translate legal equality between men and women into 

de facto equality by guaranteeing women’s presence in leadership, where too often they go 

underrepresented.  

 

NUS Scotland has previously undertaken research, via a freedom of institution request, on the 

numbers of women members appointed to their governing bodies. Of those institutions who 

responded the figures showed that 32% of appointed members of governing bodies were women, 

worryingly low in itself but also masking large disparities across the sector, including some 

institutions with figures as low as 14%.  

 

On the issue of wider diversity, and perhaps more worryingly, only 40% of institutions had set 

targets for increasing the wider equality and diversity of their governing bodies, and only 30% were 

issuing regular reports on progress on equality and diversity targets with regards to governing body 

membership. Both of these were requirements of the Scottish Code of Good HE Governance, 

showing that voluntary, self-regulation has thus far failed to yield success across the sector. We 

believe all institutions should do all the can (not least under their existing equalities duties) to do 

more to promote and extend the diversity of their governing bodies, across all protected 

characteristics, making them representative of the communities they serve.  

 

Senior management pay 

While ensuring that students and trade unions are represented on governing bodies and committees 

will go some way in increasing accountability over senior management pay, we do not believe these 

measures to be sufficient to address the unreasonable pay increases in the sector over the past few 

years. We would call on the Scottish Government to examine the possibilities to legislate on a 

defined pay ratio between the highest and the lowest paid members of staff; to bring senior 

management on to the same pay scale as other staff members (as recommended by the von 

Prondzynski review); and to ensure senior management do not receive pay increases above those 

awarded to the rest of the staff (also recommended by von Prondzynski). 

 

At the same time, it is vital that, as we seek to extend the transparency and accountability of 

governing, that we do the same with governing body sub-committees, and particularly those 

dealing with senior level pay. By having staff and student representatives as full members would 

result in a greater diversity on panels, balancing opinions and stakeholders; this was something 

also recommended by the Hutton Report of Fair Pay. That report found that university principals 
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have the highest pay ratio on the entire public sector (15.35). Follow up research by NUS Scotland 

found that in Scotland this ratio goes up to 16.10, that there are 88 individuals at Scottish 

universities who earn more than the First Minister (£140,000), and only one university Principal 

earns less than this.  

 

It is clear from these figures, and given the backdrop of tight financial circumstances across the 

public sector, the higher education sector needs to take strong action to tackle inflated senior pay. 

Similarly, attempts by the University and College Union to, via freedom of information request, 

obtain minutes and details of remuneration committee meetings have proved difficult, with very 

little transparency from many institutions.  

 

For more information, contact: 

Philip Whyte 

Policy and influencing manager 

Philip.whyte@nus-scotland.org.uk  
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Higher Education Governance (Scotland) Bill 
Response to the Call for Evidence by  

the Education and Culture Committee of the Scottish Parliament 
 

Professor Ferdinand von Prondzynski 
Principal and Vice-Chancellor of Robert Gordon University and Chair of the 
Review of Higher Education Governance (2011-12) 

 
 

The Higher Education Governance (Scotland) Bill is a measure designed 
by the Scottish Government to implement some key proposals from the 
Review of Higher Education Governance that I chaired and which reported 

in January 2012. 
 

For the avoidance of any doubt, I remain committed to the proposals my 
panel made in 2012, and I am of the view that the substantive intentions 
of the Bill are appropriate and timely. It remains important that 

governance is open, transparent and inclusive, while also being effective 
and capable of supporting the educational, scholarly and material 

aspirations of Scotland’s universities. This was the balance we were 
aiming to strike in our proposals. 

 
The Code of Good Governance drafted under the direction of the 
Committee of Scottish Chairs marked an important improvement in 

governance arrangements. This did however still leave some issues to be 
addressed, which by their nature would require legislation to be 

implemented. 
 
In terms of the method of implementation chosen in the Bill, it is my view 

that it would be preferable for Parliament to legislate directly for the key 
measures proposed, including the appointment/election of governing body 

chairs, rather than to leave the implementation to ministerial regulations; 
this particular method would create uncertainty about future governance 
and could be seen as compromising institutional autonomy. As other 

submissions will rightly have emphasized, it remains vital that universities 
are not classified as state bodies and do not have their charitable status 

compromised. 
 
The key substantive aims of the Bill are however sound. The arguments 

for the reforms are set out in my governance review, and it is not perhaps 
necessary for me to rehearse them again here. I remain committed in 

particular to the need for a more inclusive approach to appointing 
governing body chairs. This is needed in part to avoid the impression that 
governing bodies are not accountable to anyone other than themselves, 

which could be said to be the current position. This places them in a very 
different position from other non-state bodies – company boards for 

example are accountable to shareholders and can be removed by them; 
there is no equivalent (or any) stakeholder group to which governing 
bodies of universities are accountable. Direct accountability of universities 

to government would be inappropriate, so that the method we 
recommended would be the best solution and in line with the principles of 

the ‘democratic intellect’. 
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I accept that it is necessary for a governing body to have confidence in its 

chair. To secure this, we recommended that there would be an open 
recruitment and selection process run by the governing body, which would 

include interviews and shortlisting. This would ensure that all those 
presenting themselves for election would have the confidence of the 
governing body.  

 
It is to be hoped that these reforms can take place against a backdrop of 

constructive dialogue, with a recognition of the importance of institutional 
autonomy and integrity, but also a recognition that universities must be 
able to work with the support and engagement of the wider stakeholder 

community. I should perhaps emphasise that the proposals of 2012 were 
not directed specifically again governing bodies as they were then 

operating, and my own personal experience with governors and chairs has 
been excellent. But it is important that the system carries public 
confidence and secures stakeholder engagement. 
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Higher Education Governance (Scotland) Bill 
 
A significant number of responses to the Consultation Paper on a Higher Education 
Governance Bill highlighted the unique position of the Conservatoire within Scottish 
higher education.  Amongst others, respondents included the Conservatoire’s 
Student Union and sole trade union (EIS) representative, all five directors of 
Scotland’s national performing arts companies and the Director of the Edinburgh 
International Festival.  The common theme of those responses was that the 
Conservatoire is a small and intimate artistic and academic community, different 
from any university not only in scale and disciplinary focus, but also in culture.  
Because of those significant structural and cultural differences, we believe that a 
“one-size-fits-all” approach to legislation for a diverse sector will diminish the quality 
of the Conservatoire’s governance, rather than enhance it.  The strength of our 
governance arrangements is that they are tailored to our needs, within the terms of 
statute and the Scottish Code of Good Higher Education Governance, in a way that 
is relevant and proportional to the nature of the institution.   
 
The Conservatoire is unique amongst Scottish HEIs because: 
 

a We are the only Conservatoire in Scotland - our peers and comparators 
are all furth of Scotland;    

 
b our focus is on one specific professional area and one vocational  sector – 

the performing arts - and the “output” of the Conservatoire and its 
students is open to public scrutiny through the hundreds of performances 
we produce each year; 

 
c we are Scotland’s smallest HEI (the smallest of three small specialist 

institutions); 
 
d we have only some 40 full-time academic staff, but a very high proportion 

of part-time hourly paid staff drawn from the professions;  
         
e      our Academic Board consists of a maximum of 15 members (including an 

external member from another HEI); 
 
f we enjoy constructive relationships with a number of trade unions 

(including the Musicians Union, Equity and EIS), but we do not recognise 
formally any trade union for negotiating purposes;    

 
g we have a unique structure in that we are a “not for gain” Company 

Limited by Guarantee, with shareholders.  The shares are held in equal 
parts by elected staff and student Governors, the Principal, the Chairman 
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and one external shareholder.  The AGM is open to all students, staff and 
other key stakeholders, any of whom are able to ask questions and hold 
the Board to account.  Shareholders also have the opportunity to put 
resolutions to the meeting; and  

 
h    any member of staff or student has the right to attend and observe 

meetings of the Board of Governors.   
 

In the light of the concerns expressed in this response, which represents the joint 
views of the Conservatoire’s Board of Governors, our Academic Board and our 
elected staff, student and Trade Union representatives, we would ask the 
Committee, and the Scottish Government, to consider the following questions: 

 

 What are the shortfalls in the Conservatoire’s governance arrangements that 
this Bill seeks to address, in respect of the stated objective of enabling 
something “more modern, inclusive and accountable” and what identifiable 
benefits might be expected should the proposals in the Bill be adopted?  The 
Conservatoire community shares the principal objectives of the Bill, but 
believes its current arrangements already meet them in a way tailored to the 
specific requirements of the institution.   

 

 In view of the opposition to a number of the key proposals in the Bill across 
the Conservatoire community, which includes the democratically elected 
representatives of its key stakeholder groups, is the imposition of a sector-
wide, “one-size-fits-all” model upon the Conservatoire by legislation genuinely 
warranted and truly in the spirit of democracy? 
 

To ensure a “modern, inclusive and accountable” approach, we would suggest that, 
at a minimum, a "gateway" procedure be incorporated into the Bill in respect of the 
most contentious proposals, namely the direct election of a Chair and the nomination 
of Trade Union and other representatives to the Conservatoire’s Board of Governors. 
These proposed requirements could be made subject to confirmation through a 
referendum of staff or students as appropriate.  Such an approach should be 
relatively straightforward to draft as a clause in the Bill and would surely meet its 
democratic intent. 
 
What follows are responses to the Committee’s questions which, to reiterate, have 
been agreed by Conservatoire’s Board of Governors, our Academic Board and our 
elected staff, student and Trade Union representatives.    
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The Committee’s questions 

1. What do you consider to be the existing problems (if any) with higher 
education governance, particularly around modernity, inclusion and 
accountability? 
 

We believe that the Conservatoire’s current governance arrangements are fit for 
purpose.  A particular strength of those arrangements is that they are substantially 
tailored to the specific needs of the Conservatoire within the terms of relevant statute 
(including charity and business law) and the Scottish Code of Good Higher 
Education Governance.  Our touch-stone in considering each of the questions posed 
by the Committee is whether prospective changes in such arrangements could 
improve on our existing model – clearly, we would be opposed to any measures that 
we believe would weaken governance. 
 
The Conservatoire prides itself on its modern inclusiveness and on its accountability 
to its stakeholders. There are two elected student members of our Board of 
Governors, two elected staff members and an appointed member from the Academic 
Board.  The lay members of the Board include a number from the performing arts 
community as well as those drawn from the various business professions and other 
walks of life.  All students and staff have the right to attend and observe Board 
meetings.  Shares in the Company are held in equal part by elected staff and student 
members, together with the Principal, the Chairman and an external member 
representing the family of the philanthropists who financed the Conservatoire’s 
antecedent institution, the Glasgow Athenaeum, which was set up as a Company 
Limited by Guarantee with shareholders – the shareholders being those individuals 
who provided philanthropic funding to set the organisation up.  All students and staff, 
together with representatives of all key stakeholder groups, are invited to the Annual 
General Meeting and may ask questions of the Board.  In addition, shareholders may 
put resolutions to the AGM.  All this is, of course, in addition to our accountability to 
the Scottish Funding Council for the use of that element of our funding that comes 
from Government.  As a charity we are accountable to OSCR and as a company we 
are subject to company law.   
 
In accordance with the Code (and its own long-standing convention), the Board of 
Governors conducted an externally facilitated review of its effectiveness, which 
reported in January 2014.  The conclusions of the external facilitator were: 
 

It is evident from both the responses to the questionnaire and the extensive 
interviews on a one-to-one basis that the Board is highly effective. There is much 
good practice and a strong sense of shared purpose and commitment to the values 
of the Conservatoire. Also, by any standards of comparison across Scottish HEIs, 
the level of expertise and experience represented on the Board is outstanding. 
 
Equally, what constitutes good practice is constantly evolving, and the new Scottish 
Code reflects this.  It is hoped that the commentary above will assist the Board in 
identifying how it might further improve its own effectiveness so as to ensure that the 
Conservatoire continues to thrive in the future. 
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Against that background, it is difficult to see how any further legislation could 
improve upon the structure and processes that are already in place. 

 The extent to which the Bill 
 
(a) will improve higher education governance, particularly in the areas above 
 

We believe that the provisions of the Bill will weaken the Conservatoire’s 
governance, rather than improve it.   The Conservatoire’s success has not been 
achieved by chance - it has benefitted greatly from its current governance 
arrangements. Governance should be judged on what it delivers and, on that basis, 
we would fundamentally question the need for new legislation in respect of the 
Conservatoire’s governance.  We believe that the case for this Bill has not been 
made.  
 
(b) may alter the higher education sector’s current level of autonomy  

We believe that the provisions of the Bill will significantly diminish current levels of 
autonomy – particularly in respect of proposals for the appointment of the Chair of 
the Conservatoire’s Board of Governors and in determining its membership.  We are 
particularly concerned about both the extent to which these arrangements will be 
determined by Scottish Ministers and the extent to which they will be prescribed in 
an inappropriately detailed way.    

(c) may affect lines of accountability between the Scottish Government, relevant 
public bodies and the higher education sector 

We share the sector’s concern that the Bill introduces a risk of ONS reclassification 
of higher education institutions and that it endangers HEIs’ charitable status.  We 
would emphasise the catastrophic impact on our ability to manage our finances and 
to ensure the Conservatoire’s financial sustainability if those risks were realised, 
particularly in respect of our ability to retain surpluses generated through 
entrepreneurial activities, to attract philanthropic giving and all of the financial and 
other implications that would flow from the loss of our charitable status. 

The Bill is part of a wider package of recent reforms to higher education governance, 
including the development of a Scottish Code of Good Higher Education 
Governance. 

2. Has the correct balance been struck between legislative and non-legislative 
measures? Are any further measures needed? 

No and no.  We do not believe that the case for new legislation has been made – it is 
not at all clear what problem these proposals are seeking to solve.  We believe that 
blanket legislation for a sector that includes institutions as different one from the 
other as the University of Edinburgh, UHI and the Conservatoire would lead to 
compromised and less effective governance, rather than achieve the desired aim of 
enhancing governance.  We also believe that unintended consequences would 
inevitably flow from an attempt to legislate on a “one-size-fits-all” basis for such a 
healthily diverse sector - we are, in fact, perplexed by Scottish Government’s desire 
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to impose a ‘level of consistency across the sector’ beyond that already assured by 
the Scottish Code of Good Higher Education Governance.  The preface to this 
response sets out some of the unique characteristics of the Conservatoire which 
distinguish it from the Universities.    
 
A more effective approach to ensuring good governance surely lies in the 
development and application of the Scottish Code of Good Higher Education 
Governance.  Every Scottish higher education institution is required to comply with 
the Code as a condition of public funding.  It therefore has the force of legislation, but 
without the complexities, inflexibility, unintended consequences and costs associated 
with “one-size-fits-all” legislation.  We believe that the Code offers the Conservatoire, 
and the sector, the flexibility that we all need to ensure effective and responsive 
governance and, in doing that, it also addresses the legitimate interests of our 
stakeholders. 
 
Specific proposals  

The Bill proposes a number of specific changes to higher education governance: 

 To require higher education institutions to appoint the chair of their governing 
body in accordance with a process set out in regulations made by the Scottish 
Ministers  

The Scottish Code of Good Higher Education Governance requires that the search 
and selection process for a Board Chair should include open advertisement and 
interview based on an agreed role specification, with direct student and staff 
involvement at all stages in the process.  All of the bodies involved in that process – 
the Nominations Committee, the selection panel and, of course, the Board of 
Governors itself – must have student and staff members.   
 
We believe (and in accordance with the Scottish Code of Good Higher Education 
Governance) that the Chair of the Conservatoire’s Board of Governors should be 
appointed on the basis of a democratic and inclusive process.  We also believe that 
our Chair should be appointed by our Board of Governors which, of course, includes 
elected staff and students and has independent Governors in the majority.   

 
The Chair does not only chair meetings.  The role is intense, strategic and needs to 
be tailored to the individual circumstances of the Conservatoire and take account of 
the personal chemistry between the Principal, the Chair and the entire membership 
of the Board.  The Chair of the Board must have the confidence of the Board and be 
accountable to it for her/his performance.  S/he must also maintain a position of 
authority with the Board and with the Conservatoire’s senior management and 
stakeholders.  The best way to ensure those essential outcomes is for the Chair to 
be appointed by the Board - no other process could deliver a Chair in a way that 
would both engender the Board’s confidence in its Chair and ensure the Chair’s 
accountability to the Board.  In the extreme case of a Chair whose performance was 
considered to be unsatisfactory, presumably the Board would not have the authority 
to remove the Chair from post if s/he had been appointed by some other body e.g. 
by an electorate other than the Board itself?  That scenario would be intolerable. 
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We note that the Financial Memorandum that accompanies the Bill significantly 
underestimates the commitment required of a Chair, which we would conservatively 
estimate to be one day per week.  It is of concern that the Financial Memorandum 
should so significantly underestimate that commitment – it could be reasonably 
inferred from that that Scottish Government is not as well-informed about HE 
governance as it should be.  
  
This response is being submitted on behalf of the Conservatoire’s Board of 
Governors, which includes 2 elected student Governors, 2 elected staff Governors 
and a staff Governor nominated by Academic Board.   All 5 of those Governors wish 
to record their unequivocal support for the whole Board’s position in relation to the 
appointment of its Chair.   

 
Finally, we do not believe that there should be any changes to current arrangements 
for the appointment of the Conservatoire's Chair without the support of its staff and 
students.   
 

 To require HEIs to include various persons within the membership of their 
governing bodies  

 

We raise the following objections to these proposals against a background of a very 
positive relationship with our trade union representatives, who contribute positively to 
development of the Conservatoire through well-established processes.   
 
The Conservatoire does not recognise formally any trade union for negotiating 
purposes, although the EIS has consultative rights.  In the context of a unitary board 
structure, we believe that statutory trade union representation on our Board would 
run counter to good governance.  Under current arrangements, there is nothing to 
prevent a trade union member or representative from standing for election to the 
Board (we have had that scenario in the past).  However, elected staff Governors 
have precisely the same rights and responsibilities as all other Governors and 
therefore they should not act as if delegated by the group of staff to which they 
belong.  There is a clear implication that trade union nominated Governors would be 
expected by their nominating trade unions to use their position on the Board to 
advance union policy, rather than to act in the overall interests of the Conservatoire.  
We believe that trade union appointed Governors would, quite simply, create a 
significant, continuous and irreconcilable conflict of interest – irrespective of what the 
Bill may eventually say on shared and corporate responsibility of all Governors.   
 

Inevitably, union policies are developed with large universities in mind and they risk 
introducing to the Conservatoire an inappropriate, adversarial and politicised 
approach to employment relations (as, more generally, does the proposal for elected 
Chairs) that is alien to the culture of our small and intimate Conservatoire.  A 
proposal that trade union members should have a preferential right to positions on 
the Board that are not open to non-trade union members is also undemocratic, 
particularly in the context of an institution in which a significant percentage of staff is 
not, as it happens, in trade union membership.  The Conservatoire’s sole EIS 
representative fully supports the view expressed in this submission, believing that 
Board membership would compromise a representative’s ability to effectively 
promote the interests of her/his members.   
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We are extraordinarily proud of our alumni and have very positive relationships with 
them.  They are engaged with the Conservatoire in myriad ways, from the strategic 
to the operational.  However, the proposal to include two alumni as of right without 
reference to the skill set that they would bring to the Board represents an 
unnecessary imposition upon our autonomy.  We welcome applications from alumni 
for our independent Board positions that, collectively, need to cover a wide range of 
cultural sector and general business skills and insights.  However, it is in the 
interests of the Conservatoire that we remain free to appoint independent Governors 
on the basis of their match with the Board’s skill requirements and commitments to 
diversity and gender balance.  We are also concerned that any process through 
which alumni would be appointed to the Board would have the potential to become 
politicised and divisive.   
 
A further consideration is the opportunity cost of reserving Board positions to meet a 
central dictat.  If we were to consider enlarging the Conservatoire’s Board - and it 
needs to be kept to a manageable size, then categories exist with an arguably 
stronger claim to representation than those proposed e.g. part-time hourly paid staff 
(we employ significant numbers of part-time specialist instrumental teachers who, by 
and large, will also be professionally active as orchestral musicians).   

 

 To require HEIs to ensure that their academic boards are comprised of no 
more than 120 people, and include various persons   

 
The precise membership of Academic Board should be an internal matter and should 
reflect internal structures. It should also be able to evolve flexibly as those structures 
evolve; we believe that legislation would inhibit that evolutionary process.  By way of 
example of our difference within the HE sector, and because of our size and the 
specialist focus of our curriculum, we invite a representative from another HEI to join 
our Academic Board.  We have found that externality very useful and we would not 
want to lose it because of “one-size-fits-all” legislation framed with quite different 
sorts of institutions in mind.  The Conservatoire’s Academic Board has a 
membership barely into double figures.  To propose that the number of its members 
should be restricted to 120 underscores the folly of attempting to frame legislation to 
encompass a diverse higher education sector. 
 
Members of Academic Board are collectively responsible for the quality and 
standards of the Conservatoire’s academic provision – they (including elected and 
nominated members) are not constituency representatives.  That general principle of 
good governance provides an essential underpinning for the collegiate nature of 
Academic Board.   
 
4. Please provide your views on the merit of each of these proposals.  

Academic freedom 

The Bill will also replace the current legal definition of academic freedom “with a view 
to strengthening it and making explicit the freedom to develop and advance new 
ideas and innovative proposals”. 
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While the other provisions in the Bill only focus on higher education institutions, this 
provision will apply to publicly-funded colleges and all higher education institutions 
(collectively known as post-16 education bodies). Post-16 education bodies are to 
uphold the academic freedom (within the law) of all relevant persons i.e. those 
engaged in teaching, the provision of learning or research.  

Please provide your views on the following— 
5. The likely practical effect of these provisions, for example, whether there are any 
areas of teaching, learning or research that will be particularly enhanced. 
 
The Conservatoire already has a robust policy that protects and promotes academic 
freedom.  Our institutional position is underpinned by the Scottish Code of Good 
Higher Education Governance and the provisions of section 2 of the Post-16 
Education (Scotland) Act 2013.  The practical effect of these provisions will therefore 
be nil.  
  
The Bill states that academic freedom is to be exercised “within the law”.  
 
6. Are there are likely to be any significant constraints – other than legal constraints 
– on academic freedom? For example, the particular ethos within an institution; 
funding pressures; institutions’ policies on equality and diversity; etc. 
 
No.   
 
7. Are the situations in which relevant persons can exercise their academic freedom 
clear? For example, should their freedom be limited to their work within an institution, 
as opposed to views they may express outwith the institution?” 
 

We believe that existing employment law and other legal provisions to protect and 
promote academic freedom are fit for purpose.   
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Higher Education Governance (Scotland) Bill: a response to the Scottish Parliament’s 
Education and Culture Committee 
 

AP15-18 September 2015 
 
Summary 
 
 

 The strength and vitality of Scotland’s Higher Education (HE) sector have long been recognised 
nationally, including by the Scottish Government, and internationally. The sector is already 
modernising its governance and recent developments have increased its accountability to the 
Scottish Funding Council and other public bodies. The Royal Society of Edinburgh (RSE) has 
seen no evidence of the need for legislation or that the provisions of the Bill would enhance 
governance.  

 

 The RSE considers that the Bill undermines the principles of institutional independence and 
autonomy. These are key pillars of a dynamic and successful sector, allowing institutions to 
maintain the flexibility required to compete on a fast-moving global stage. There must be a clear 
distinction between receiving public funding from various sources and being a public sector 
body. Treating Higher Education Institutions (HEIs) as the latter will lead to unintended 
consequences and affect their ability to compete. Governmental intervention of this scale is a 
retrograde step. 

 

 The provisions set out a detailed ‘one size fits all’ approach to the governance of the sector. 
They fail to recognise the rich diversity of Scotland’s HEIs and the benefits flowing from this 
diversity. The Bill confuses consistency of approach with consistency of standards. It is right for 
the Scottish Government and Parliament to demand consistently high standards across the 
sector, but this will not be achieved by enforcing one approach for all. 

 

 The RSE is concerned that a number of provisions would undermine, rather than strengthen, 
Higher Education governance in Scotland. 

 

 The RSE re-emphasises that the election of the chair by any electorate broader than that of the 
governing body itself could undermine good governance. It would have the potential to 
“politicise” the role and damage the crucial trust and confidence that the members of the 
governing body must have in their chair, if the body is to be effective. 

 

 The selection process through which the chair of a governing body is appointed is both a key 
and controversial element of the Bill. It is inappropriate and undesirable that the process is not 
set out in the Bill but deferred to the drawing up of regulations on which MSPs will have limited 
influence.  

 

 We also re-emphasise our concern that prescribing that a trade union representative is to be a 
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member of the governing body may lead to significant conflict of interest, where the union is 
rightly in opposition to the governing body. The Bill and its accompanying documents offer no 
solution to this issue. 

 

 A well-functioning academic board is vital to the continued success of an institution. As HEIs 
review their governance in light of recent developments, it may be timely to review 
arrangements and agree changes with the academic board. The detailed ‘one size fits all’ 
approach of the Bill, however, is inappropriate and potentially unworkable for some HEIs. 

 
Introduction 
 
1. The Royal Society of Edinburgh (RSE) has previously commented on the proposals for a Higher 

Education Bill as set out by the Scottish Government in its consultation of January 2015. That 
response was prepared by a Working Group of Fellows with substantial experience of and 
expertise in governance and management issues, including in the Higher Education (HE) sector. 
The same group has prepared this submission to the Education and Culture Committee’s call for 
evidence and the response been approved by RSE Council. The group does not include any 
serving HE Principals or chairs of governing bodies. The RSE would be happy to provide oral 
evidence on the Bill, if the Committee would find it useful. 

 
2. The RSE’s position on the proposals now reflected in the Bill has not changed. The RSE 

considers that the Bill represents entirely inappropriate and unjustified intervention by the 
Scottish Government into the governance of an autonomous sector that has proved itself a 
success for Scotland. Further, the RSE continues to raise concerns that a number of the 
provisions contained within the Bill are counter to current understanding of good governance. 

 
Current HE Governance 
 
3. The vitality and strength of the HE sector in Scotland are well-recognised both nationally and 

internationally. The sector attracts some 15 per cent of the UK Research Councils’ investment in 
research and innovation, despite Scotland representing only eight per cent of the UK 
population1. Under the recent Research Excellence Framework exercise, 77 per cent of the 
Scottish research submitted was judged as world-leading or internationally excellent, and over 
85 per cent was judged to have an outstanding or very considerable impact2, both above the 
equivalent UK average figures. The Scottish Government itself notes that the sector has “a well-
deserved reputation world-wide for providing high-quality and reputable higher education”3.  

 
4. This evidence of success suggests that the sector has been broadly well-governed to date. In 

contrast, neither the Scottish Government nor the Von Prondzynski report on which the 
Government has based much of its rationale for the Bill, has set out any evidence of significant 
deficiencies in governance that require to be rectified through legislation.   

 
5. We do not suggest that there have not been specific instances of challenge in the governance of 

Scotland's Higher Education Institutions (HEIs), nor that the sector need not heed on-going 
developments in the understanding of good governance. Rather, we point to the progress that 
has been and is continuing to be made in modernising the governance arrangements of HEIs, 
for example through the Post-16 Education (Scotland) Act 2013 and the introduction of the 

                                                 
1
 Higher Education in Scotland: our values and our value added, Universities Scotland, December 2013, 

http://www.universities-scotland.ac.uk/uploads/HE%20Our%20Values%20and%20our%20Value%20Added.pdf 
2
  Research Excellence Framework 2014: The Results, December 2014, http://results.ref.ac.uk 

3
 Scottish Government website, http://www.gov.scot/Topics/Education/UniversitiesColleges/16640/academicquality 
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Scottish Code of Good HE Governance (the Code) in 2013. We question the need for this 
progress to be overlaid by additional legislation. 

 
6. The principles set out in the Code already address transparency, accountability, representation 

and equality, the same issues as are put forward in justification of the Bill. The Scottish Funding 
Council has made compliance with the Code a condition of grant, stimulating each HEI to review 
its existing arrangements and holding them accountable for maintaining a consistently high 
standard of governance. This process is on-going and the Code will be subject to review in 
2016. 

 
7. Issues of gender equality and inclusion have become increasingly high profile across the sector 

in recent years, as they have across society. HEIs have established and embedded their own 
principles on these matters into their policies, strategies and the membership of committees, as 
appropriate for their own circumstance, within the framework of the Code. Progress is being 
made, as evidenced by the number of awards attained across the sector under the Athena 
SWAN programme, and by the increasing numbers of female principals, vice-principals and 
chairs of governing bodies. While there remains room for further development, there is no need 
for legislation to overlay current efforts. A ‘one size fits all’ approach would likely deter, rather 
than support, change. 

 
8. The RSE recognises that, to date, the Scottish Government has been a strong and constructive 

supporter of the HE sector. We suggest that the resources of both Government and Parliament 
would have significant impact if directed at supporting HEIs to meet some of the fundamental 
challenges of the day: tackling diverging policies on tuition fees and funding; the impact of the 
digital revolution on teaching, learning and research; how to effectively contribute to 
communities; maintaining research leadership on an increasingly competitive global stage. The 
provisions of the Bill, however, neither recognise nor address the challenging dynamic context in 
which Scotland’s HEIs operate. 

 
The impact of the Bill on governance, autonomy and accountability 
 
9. We have seen no evidence, provided by the Scottish Government or others, that the provisions 

of the Bill would lead to enhanced modernity, inclusion or accountability. Our concerns centre 
around three key issues: that the Bill undermines the sector’s autonomy and independence; that 
the wide election of chairs may disrupt the functioning of governing bodies; and that the 
representation of trade unions on governing bodies raises potential for serious conflict of 
interest. We note that the Scottish Government, in the policy memorandum accompanying the 
Bill, states that it “does not consider that the policy aims of this Bill could be satisfactorily met by 
the current Code or by an amended Code”. It fails, however, to provide either justification for this 
claim or evidence that the provisions of the Bill will lead to more modern, inclusive or 
accountable HE governance. In particular, it fails to address or attempt to allay the concerns 
raised at the earlier consultation stage that a number of the provisions are inimical to good 
governance.   

 
10. The principles of independence and autonomy are fundamental pillars of a vibrant and 

successful HE sector. The most successful HE sectors in the world, in the US and the UK4, are 
also amongst the most independent of government. However, the extent to which the Bill 
prescribes governance arrangements for Scottish HEIs undermines the independence and 
autonomy of the sector in Scotland and contradicts the Scottish Government’s own claim that 

                                                 
4
 The US and the UK hold all 10 of the top 10 and 46 of the top 100 university rankings in the world. QS World University 

Rankings, 10
th
 Edition (2014/15), QS Quacquarelli Symonds Ltd, September 2014 
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the aim of the Bill “is not to seek increased ministerial control over our institutions”5. This is a 
retrograde step.  

 
11. The Bill limits the ability of Scotland’s HEIs to adapt to an ever-evolving environment. Their 

continued success in the highly competitive global context depends upon maintaining the 
flexibility to respond to opportunity and need in the most appropriate manner for each individual 
institution, true to its own ethos. The Scottish Government has previously recognised the 
diversity of the sector as a strength but its desire for consistency of approach, rather than for 
consistency of standards, takes no heed of the historic and practical differences in governance 
and strategic and operational management of each institution. For example, it cannot be 
practical for the University of the Highlands and Islands, a federal institution composed of 13 
diverse academic partners and covering half of Scotland’s geography, to implement the same 
governance arrangements as the Royal Conservatoire of Scotland.  

 
12. The HE sector attracts substantial funding from various public sources, but it is important to 

maintain a clear distinction between receiving public funding and being a public sector body. 
HEIs are not public sector bodies. Treating them as such will lead to unintended consequences, 
for example with regard to their actual or perceived independent charitable status and ability to 
raise funds from elsewhere; and affect their ability to compete, especially when universities in 
the rest of the UK maintain their autonomy. 

 
13. Nevertheless, the HE sector must, of course, be answerable for the publicly-funded support it 

receives. HEIs are currently accountable to the Scottish Funding Council through a number of 
mechanisms, including the SFC Financial Memorandum with individual institutions and SFC 
Outcome Agreements, Strategic Dialogue and institutional visits which ensure that institutions’ 
strategic plans are in-keeping with Scottish Government priorities. Other governance and 
statutory requirements are in place with the Office of the Scottish Charity Regulator (OSCR), the 
Quality Assurance Agency for HE in Scotland (QAA), the Higher Education Statistics Agency 
(HESA), the Scottish Public Services Ombudsman, the Information Commissioner and the 
Auditor General for Scotland. These mechanisms currently strike an appropriate balance 
between autonomy and accountability.  

 
The wider package of HE Governance reform 
 
14. The Scottish Parliament, when passing the Post-16 Education (Scotland) Act in 2013, agreed 

that the HE sector should continue to be responsible for ensuring its own high standards of 
governance, regulated at arm’s length by the SFC. It is not clear why, in the absence of any 
change of circumstances, the Scottish Government is now proposing additional legislation that 
directly intervenes in the governance arrangements of HEIs.  

 
15. The Scottish Code of Good HE Governance has already led to significant modernisation of the 

governance arrangements of Scotland’s HEIs. Implementation of the Code is being monitored 
and the Code itself will be subject to review in 2016. We suggest that this would be an 
appropriate point at which to re-assess the need for further measures, legislative or otherwise. 

Appointment of chairs of governing bodies  
 
16. The lack of detail on the process by which HE institutions would be required to appoint a chair of 

the governing body is a key failure of the Bill. As the Scottish Government notes in the Policy 
Memorandum that accompanies the Bill, there was much opposition to earlier proposals around 

                                                 
5
 Consultation paper on a Higher Education Governance Bill, Scottish Government, November 2014, p3 and p6 
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the selection of chair and marked differences in stakeholder opinion6.  

 
17. We recognise that section 3 of the Bill places a duty on Scottish Ministers to consult on the 

regulations that will set out the selection process. Nevertheless, the Ministers would have the 
final say as to what goes in the regulations and, under the affirmative procedure, the Parliament 
would be limited to affirming or rejecting the regulations as a whole, with no option to amend 
them. We consider arrangements for the selection of the chair of the governing body, which will 
have significant impact on the performance of the governing body, to be a fundamental feature 
of the proposals rather than a minor detail. As such, they should be clearly defined within the Bill 
before members of the Scottish Parliament are asked to vote on its passage. 

 
18. We re-emphasise the overriding need for the governing body to have full confidence in the 

impartiality and leadership abilities of its chair, and for the relationship between the chair and 
Principal to be mutually supportive but challenging. A process culminating in an election by any 
electorate broader than the governing body itself cannot guarantee either of these two crucial 
elements. It risks “politicising” the role and increasing the influence of people with either a very 
temporary stake in the university or others with clear vested interest. It may result in a chair 
beholden to a particular constituency rather than one able to pursue the best interests of the 
institution as a whole. In addition, turning the process into an election campaign will be likely to 
narrow, rather than widen, the pool of candidates, deterring people who are not comfortable with 
public campaigning and self-promotion but who may be well qualified for the role.  

 
19. For these reasons we reject the assertion that an election process would increase transparency 

and accountability, or that the unspecified weighting of votes referred to in the original 
consultation document would ‘reflect the democratic ideal’. The governing body could already be 
considered a ‘balanced and representative’ electorate, consisting of senior management, staff, 
student and lay members, all of whom are obliged to act in the best interests of the institution.  

 
Membership of governing bodies 
 
20. We refer again to the Scottish Code of Good HE Governance which sets out a number of Main 

Principles (9 – 11) on the composition and size of the governing body and the appointment of 
members to it. The Code sets high standards for good governance while respecting the rich 
diversity of Scotland’s HEIs. The Bill, in contrast, sets out requirements that are overly 
prescriptive, inappropriate and in some cases unworkable.   

 
21. The central concern is the provision for the inclusion of trade union representatives on the 

governing body. The law is clear that, as charity trustees, members of the governing body are 
bound to act in the best interests of the organisation as a whole, not any one particular 
constituency. While the Policy Memorandum states that this would apply to trade union 
representatives, it fails to address how potential conflicts of interest on issues where the unions 
are rightly in opposition to the governing body would be resolved. 

 
22. It is important to distinguish between the role of an organisation’s governing body, which 

requires a relatively small group of people with the right calibre and mix of skills, and the part 
played by representative bodies, such as trade unions, which can challenge the governing body 
on the composition and delivery of the institution’s strategy. This distinction has important 
implications for the capacity in which persons are appointed.  

                                                 
6
 Higher Education Governance (Scotland) Bill, Policy Memorandum p6, Scottish Government, June 2015, 

http://www.scottish.parliament.uk/S4_Bills/Higher%20Education%20Governance%20%28Scotland%29%20Bill/b74s4-
introd-pm.pdf 
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Academic boards 
 
23. A well-functioning academic board that has a clearly-defined and constructive relationship with 

the governing body is crucial to the on-going delivery of high quality teaching and learning within 
an HEI. We recognise that the size and composition of academic boards vary across the sector, 
reflecting the history, traditions, current needs and legal frameworks of Scotland’s diverse HEIs.  

 
24. However, we are concerned that the Scottish Government, in setting out prescriptive, detailed 

proposals for the size and composition of academic boards within the Bill, is once again 
confusing consistency of approach with consistency of high standards. Arrangements that are 
appropriate for one institution will not be appropriate for another and may undermine, rather than 
enhance, the functioning of the academic board and the institution more widely.  

 
25. As HEIs consider their governance procedures following introduction of the Code, it may be 

timely for governing bodies to review these arrangements and agree changes with the academic 
board. However, it is neither desirable nor appropriate for prescriptive, ‘one size fits all’ 
legislation to overlay this process.  

 
Academic Freedom 
 
26. The RSE maintains that the proposal to replace the current definition of academic freedom with 

a new definition that includes provision to encourage exploitation of new ideas is unnecessary, 
with no evidence of the need for such a change. However, the concept is unobjectionable.  

 
Additional information 
 
Advice papers are produced on behalf of RSE Council by an appropriately diverse working group in 
whose expertise and judgement the Council has confidence. This advice paper has been signed off 
by RSE Council. 
 
In responding to this consultation the Society would like to draw attention to the following RSE  
publications which are relevant to this subject: 
 

 The RSE’s submission to the Scottish Government, Consultation on a Higher Education 
Governance Bill (February 2015) 

 The RSE’s submission to the Steering Group appointed by the Committee of Scottish University 
Chairs, The Scottish Code of Good HE Governance (January 2013) 

 The RSE’s submission to the Scottish Parliament Education and Culture Committee, Post-16 
Education (Scotland) Bill (January 2013) 

 The RSE’s submission to the Scottish Government, Report of the Review of Further Education 
Governance in Scotland (February 2012)  

 The RSE’s submission to the Review of HE Governance (‘Von Prondzynski Review’), The 
Governance of Higher Education in Scotland (September 2011) 
 

Any enquiries about this Advice Paper should be addressed to Susan Lennox, RSE Policy Officer, 
slennox@royalsoced.org.uk. Responses are published on the RSE website www.royalsoced.org.uk 
 
The Royal Society of Edinburgh, Scotland's National Academy, is Scottish Charity No. 
SC000470 
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Higher Education Governance (Scotland) Bill:  

Evidence from Universities Scotland to the Education and Culture Committee 

 

Universities Scotland and its member institutions share the Scottish Government’s commitment to 

modern, inclusive and accountable higher education governance.  

Higher education governance is already highly progressive; for example, including students and 

multiple staff members on every governing body and their full involvement in the appointment of 

Chairs and Principals. Governance standards have been very recently reviewed and reformed and 

are fully enforceable as conditions of SFC funding.  

Universities Scotland would welcome the opportunity to provide oral evidence to the Committee 

during its stage one scrutiny. The sector’s diversity is of key relevance to this Bill and we believe it 

will be helpful if the Committee is able to hear oral evidence from witnesses that fully reflect that 

diversity. 

 

Summary: Bill provisions 

We have specific concerns about the provisions of the Bill. In summary: 

 The Bill grants Ministers unprecedented and far-reaching powers in university governance, 

which could be used by future Ministers to exert significant control. These are of significant 

concern in themselves and, additionally, could jeopardise universities’ current ONS classification.  

 The Bill gives Ministers the power to decide how the chairs of governing bodies should be 

appointed. We are extremely concerned that this power may be used to require institutions to 

introduce ‘elected’ chairs who do not have the confidence of governing bodies, and who may be 

elected on the basis of policies opposed by the governing body. This would create conflict at the 

heart of governing bodies. 

 The Bill creates intrinsically conflicted roles for interest group nominees on governing bodies, 

contrary to normal standards of good governance.  

 Legislation to standardise the size and membership of academic boards is unjustified when 

institutions are highly diverse, is contrary to university autonomy, and would disenfranchise 

academic staff.  

 

Summary: Unintended impacts of the Bill 

New Ministerial powers are proposed in the Bill which were not the subject of consultation (sections 

3,8,13, 14 and 20). These new powers give rise to a fundamental business risk that higher education 

institutions (HEIs) may be reclassified by the Official for National Statistics (ONS) as Central 

Government (as has already happened to colleges). This would disable HEIs from multiplying the 

impact of public funding by acting entrepreneurially, would severely limit HEIs’ capacity to borrow to 

redevelop their infrastructure, and would put philanthropic support for higher education in 

jeopardy. Losing all this would severely affect the scale of universities’ capacity to contribute to 

Scotland’s economy and society, including in skills provision, social mobility and innovation. ONS 

reclassification would compromise HEIs’ status as independent voices in public life. The risks of ONS 
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reclassification are so critical that we urge the Committee to recommend that the Bill should not 

progress unless the ONS is able to give an absolute assurance that higher education institutions will 

not be reclassified. 

We are also concerned that increased Ministerial powers may be at odds with HEIs’ status as 

charities, since the law states that organisations do not meet the charity test if they are directed or 

controlled by Ministers. The Bill as currently drafted gives Ministers extensive powers over how the 

chairs of governing bodies should be appointed, and wide regulation-making powers for Ministers to 

decide in future who should be members of governing bodies and academic boards. The Bill opens 

the risk that future Ministers may use these powers in ways that constitute direction or control. 

Universities Scotland has asked for specific assurances from Scottish Government on the ONS and 

charity law points (included at the end of this submission), and we await their response. 

 

 

Universities Scotland 

September 2015 
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Answers to questions from the Committee 
 

1.  What do you consider to be the existing problems (if any) with higher education governance, 

particularly around modernity, inclusion and accountability? 

 

Neither the Policy Memorandum, the preceding consultation nor the 2012 Review of Higher 

Education Governance identify any significant problems.1 The explicit motivation for the Bill is cited 

as to create greater ‘consistency’, without acknowledgment of consistency in HE governance where 

it currently exists and with no reasons given for why further consistency would be an improvement 

in a diverse sector. Governance arrangements naturally vary across Scotland’s very diverse higher 

education institutions, but they have highly progressive core standards in common. All have: 

 multiple staff members on the governing body; 

 student members on the governing body; 

 guaranteed involvement of student and staff governing body members in the appointment of 

the Chair and all new independent governing body members and the appointment and appraisal 

of the Principal; 

 an open process for the appointment of Chairs and Principals, including public advertisement, 

managed by a committee or panel that includes staff and student members. 

In many cases, these arrangements are longstanding. In 2013, the Scottish Code of Good Higher 

Education Governance further modernised standards across the sector.2 The Code contains many 

specific requirements and compliance has become a condition of receipt of SFC funding. Some parts 

of the Policy Memorandum appear to misrepresent this (see below and the Annex). 

The Bill is presented as a response to the 2012 Review of Higher Education Governance. The relevant 

recommendations of that review were not unanimously agreed by the review panel.3 Nor were they 

subject to consultation when the Review was published. They cannot therefore be taken as evidence 

of a consensus for the proposals in the Bill. This is confirmed in the responses to the Bill consultation 

from across civic Scotland.4 

Universities, much like the public and private sector, have faced the challenge of inclusion in terms 

of achieving equality and diversity within the membership of governing bodies. This problem was 

particularly acute in 2012/13 when, unusually, the sector had no women amongst its 19 Chairs. The 

HE sector has led its own effective response to this issue which has resulted in 31.5 per cent of 

current Chair roles held by women in 2015. More widely, 32 per cent of independent members of 

university governing bodies are women which compares favourably with the public sector bodies (29 

per cent of seats at UK level) and FTSE100 companies (22.8% of board positions).5  

                                                           
1
 2012. von Prondzynski: “The story of Scottish higher education is overwhelmingly a good one. This report is not an 

exercise in criticism or complaint.” Taken from page iv of the Report of the Review of HE Governance in Scotland. The 
Scottish Government repeatedly acknowledges the sector’s successes in public statements, including: Angela Constance, 
June 2015, “Scottish universities are already viewed as world leading around the globe with four institutions in the world's 
top 200, more than any other country per head of population apart from Switzerland.” 
2
 See the Annex for more detail. The Code can be accessed at http://www.scottishuniversitygovernance.ac.uk/ , along with 

a one-year-on report detailing the sector’s consistent response. 
3
 See http://www.gov.scot/Topics/Education/UniversitiesColleges/16640/ReviewHEGovernance/RecommendationsLetter  

4
 See, among others, the consultation responses of the Royal Society of Edinburgh, the Institute of Chartered Secretaries 

and Administrators, the Scottish Council for Development and Industry, and Glasgow University Students Representative 
Council. 
5
 HE figures on gender balance among independent members correct as of November 2014. Figures for UK public bodies 

and FTSE100 companies taken from Women on Boards and also correct as of 2014. 
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2(a) The extent to which the Bill will improve higher education governance 

 

We do not believe the Bill sets out measures that will improve governance. On the contrary, we are 

concerned that the creation of conflict between Chairs and governing bodies, and the creation of 

intrinsically conflicted new representative roles on governing bodies, will be detrimental to good 

governance. We believe the appropriate way in which the governance of autonomous higher 

education charities can be continually evolved is for the Scottish Code of Good Higher Education 

Governance to be reviewed regularly, in a way that includes diverse stakeholder perspectives. 

 

 

2(b) The extent to which the Bill may alter the higher education sector’s current level of autonomy  

 

The pre-legislative consultation did not include fundamental new powers granted to Ministers to 

change the composition of governing bodies and academic boards or to prescribe procedures for 

appointing and remunerating Chairs. These are radical departures from previous legislation. These 

provisions open the door to Ministerial influence over institutional strategy and to academic 

freedom being compromised by governmental control over institutions’ governance and internal 

academic management structures. While this may be far from current Ministers’ intentions, 

potential future uses of the Bill’s provisions need to be considered. These powers also contribute to 

the increased risk of ONS reclassification. 

 

 

2(c) The extent to which the Bill may affect lines of accountability between the Scottish 

Government, relevant public bodies and the higher education sector 

 

In 2013, the Scottish Parliament decided that the Scottish Funding Council, rather than Ministers, 

should be responsible for ensuring that HEIs had appropriate standards of good governance, given 

effect in the Scottish higher education governance code.6 This established a clear, robust and fully 

coherent line of accountability, with the body responsible for the public funding of higher education 

institutions ensuring that this funding was directed to institutions with high standards of 

governance. 

The SFC’s role would be undermined by the creation of wide new powers for Ministers. The Bill gives 

Ministers power over wide areas of university governance including the appointment and 

remuneration of chairs of governing bodies, the composition of governing bodies, and the 

composition of internal academic boards. This shifts the balance of responsibility for ensuring good 

governance standards from a non-political body to Ministers, greatly increasing the risk of future 

political interference in higher education.  

 

 

3. Has the correct balance been struck between legislative and non-legislative measures? Are any 

further measures needed? 

 

Universities Scotland does not see a need for any of the legislative provisions in the Bill. Non-

legislative means, including institutional reviews of governance effectiveness and regular review of 

the Scottish Code of Good Higher Education Governance through an inclusive process, can ensure 

                                                           
6
 Section 2, 9A of the Post-16 Education Scotland Act. 
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continual evolution of good governance. When published in 2013, the Code committed to review 

progress after three years; this timetable is now less certain because the Bill creates a ‘moving 

target’ about what further changes to the Code may be necessary. 

 

 

4. Specific proposals:  

 

Regulations for the appointment of Chairs of governing bodies 

 

 Unlimited powers are granted to Ministers to vary the proposed regulations. These were not 

subject to consultation and raise the prospect of indefinite degrees of political direction of the 

process. 

 The Bill leaves open the possibility of election of the Chair by a constituency other than the 

governing body, contrary to accepted good practice across autonomous organisations of all 

kinds. 78 per cent of respondents to the pre-legislative consultation objected to this.7 The line of 

accountability and confidence from the Chair to the governing body is an important safeguard 

against damaging instability. Carrying the mandate of another electorate – possibly from a low 

turn-out election as in some recent rectorial elections – could easily bring a Chair into conflict 

with the governing body. A divided governing body is less able to hold senior management to 

account and less able to take crucial strategic decisions, especially when the division is between 

the Chair and a majority of the governing body. 

 The current process for appointing a Chair, as stated in the Code, obligatorily includes staff 

members, students and independent governors at every key stage, as members of the 

nominations committee that makes a skills assessment, prepares the job description and 

undertakes formal interview.8 While the content of the proposed regulations is unknown, the 

Scottish Government has not made a proposal that US believes improves on this level of 

stakeholder engagement. 

 Any publicly adversarial election process is likely to restrict the pool of qualified candidates for 

the role of Chair, with implications for attracting a diverse set of candidates. Trial elections of 

NHS Board members in 2010 found a lack of diversity among candidates.9 A different NHS Board 

pilot scheme, which was found to attract a wider range of candidates, involved improved 

advertising and recruitment processes. These are already the norm in higher education and are 

delivering improved diversity: for example, six of the last seven appointments to Chair HEI 

governing bodies were women. 

 The rationale for the proposal, as set out in the Policy Memorandum, is based on a flawed 

understanding of current governance arrangements. These are neither optional nor inconsistent: 

key matters such as open advertisement and interviews with full stakeholder involvement have 

been obligatory since the SFC adopted the Code. All institutions comply. 

 The role of any elected Chair would clash with that of the elected Rector role at the Ancient 

universities. See the Annex for details.  

 

                                                           
7
 See the independent summary of written responses to the pre-legislative consultation (p3): 

http://www.gov.scot/Publications/2015/04/4961/0  
8
 2013 Code of Good HE Governance, Main Principle 11, p.22. 

9
 http://www.gov.scot/Publications/2012/12/8580  
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Requirements to include various persons within the membership of governing bodies 

 

 The membership of governing bodies at all of Scotland’s higher education institutions currently 

includes staff, students and independent members drawn from Scotland’s public, private and 

third sectors. This practice of inclusion is a long-held tradition within our institutions. 

 Our concern relates not to the inclusion of a broad range of stakeholders on governing bodies 

but to the introduction of unlimited Ministerial control over the membership of governing 

bodies, which raises the risk of undue future political influence on the governance of HEIs.  

 It is a widely accepted principle that governing body members should not carry any external 

mandate but should serve only in the interests of the institution.10 This is recognised in the 

Policy Memorandum (paragraph 47) but not in the legislation itself. No explanation is given in 

any of the Bill’s documentation as to how appointees of a trade union could serve in this 

capacity without carrying a union mandate that limits their capacity to act disinterestedly – or, if 

they could genuinely act without a mandate, what is then gained by having union appointees, 

representing 27 per cent of staff in the sector, rather than simply staff governors elected by all 

staff. 

 Adding new obligatory governing body members affects inclusivity and the balance of skills, 

because of guidelines limiting the size of the governing body. Again, this is recognised in the 

Policy Memorandum (paragraph 44), but its implications are not considered. It would affect at 

least 12 institutions and would be likely to result in the loss of independent expertise on 

governing bodies. 

 The obligatory inclusion of alumni governors pays no regard to the very different traditions and 

structures of different institutions and their alumni organisations.  

 

 

Proposals to ensure that academic boards are comprised of no more than 120 members 

 

 This brings Ministerial influence further into institutions by allowing future Ministers to 

determine elements of internal academic governance. 

 In the Ancient universities, all professors are automatically academic board (Senate) members, 

while well-developed committee structures ensure the effective and efficient operation of large 

Senates. Therefore, the Bill would disenfranchise several hundred members of academic staff. 

No rationale for this is offered. 

 

 

Academic freedom  

 

 As academics themselves, university Principals and Directors both understand and value 

academic freedom immensely. 

 No evidence has been presented that academic freedom is currently inhibited. 

 The freedom ‘to develop and advance new ideas or innovative proposals’ is already guaranteed 

under existing legislation, as a corollary of the freedom to “question and test established ideas 

and received wisdom”.11 

                                                           
10

 OSCR charity Trustee duties: “Trustees should put the interests of their charity before their own interests, or those of 

any other person or organisation.” At: http://www.oscr.org.uk/charities/managing-your-charity/trustee-duties  
11

 Further and Higher Education (Scotland) Act 2005, 26(4)(b). 
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 Academic freedom and university autonomy are two distinct aspects of a successful HE sector, 

but the autonomy of universities provides important protection against potential political 

infringements of academic freedom. The Bill’s provisions introduce new Ministerial controls. 
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Annexes: 

 

A. Section-by-section analysis  

B. Additional Background 

C. Comments on financial memorandum 

D. Questions put to Scottish Government on 13 August  
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Annex A: Section-by-section analysis 

This Annex provides additional detail of Universities Scotland’s concerns on each section of the Bill. 
Points made in the main submission to the Committee are not repeated in detail here. 
 
 
Section 1: Appointment as chairing member  
 

Our serious concerns over this section are expressed in our response to the Committee’s questions.  

The Policy Memorandum is misleading on the scope, specificity and authority of the Code, in stating 

that “While implementation of the Code has, to some extent, increased the level of transparency 

across the sector in relation to appointing a chair, there remains no guarantee of consistency across 

the sector and, in practice, HEIs have adopted different approaches.”  

This is not the case. The Code of Governance lays down a specific set of requirements to ensure an 

open process including public advertisement and interview, with staff and student governors 

involved at all stages. These requirements are obligatory. They have been followed by every 

institution that has undertaken the appointment of a Chair since the Code’s introduction and are 

confirmed policy at every institution. 

In general, the Policy Memorandum understates the specificity and binding force of the Code.  

The Bill (in Consequential Modifications) removes the right of a Rector to ‘preside’ at the governing 

body of each Ancient university. The policy intention behind this is unclear and it was not subject to 

consultation. This would in effect amount to the elimination of the traditional Rector role, a 

significant part of which is to be a voice for students. Otherwise, it is unclear how the historic role of 

Rector could be maintained in the presence of a Chair elected by a different constituency, with a 

potentially clashing mandate.  

This unclarity and incompatibility of roles contrasts with the current well-functioning arrangements. 
A clear and well understood distinction exists between the ‘presiding’ role of the Rector, in the 
terms of the Universities (Scotland) Act 1889, and the strategic leadership role of a senior governor, 
who is equivalent to the institutional Chair and is appointed according to the Code’s specified 
procedures for appointing Chairs. All of the relevant universities have clear protocols on this 
distinction.  
 
Section 2: Remuneration to be payable 
 

This provision is unnecessary, since institutions already have the power to remunerate Chairs and/or 

independent members at their own initiative, and it is provided for in the HE governance code.12 

It is inappropriate in principle for Ministers rather than governing bodies of autonomous institutions 
to decide on the reasonable remuneration level. Also at a practical level, institutions of highly 
diverse scale and mission need to be able to make diverse decisions about this.   
 
 

                                                           
12

 Main Principle 11, p23 in the Scottish Code of Good Higher Education Governance. 
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Section 3: Consultation for section 1 and 2 
 
The requirement for consultation is an inadequate protection against potential future misuse of the 

proposed wide-ranging ministerial powers to exercise undue influence on higher education 

institutions.  

 
 
Section 4: Composition of governing body 
 

Our principal concerns about this section are set out in our response to the Committee’s questions. 

Here we note some complexities and consequences of the proposed changes that should be borne 

in mind. 

This section requires eight members on each governing body to be selected by particular interest 

groups and, in so doing, introduces multiple new obligatory members to many governing bodies. 

This has implications for the size and balance of governing bodies. The Code states that governing 

bodies should not normally exceed 25 members. Implementation of the Bill in its current form would 

leave eight of the eighteen relevant institutions with governing bodies of over 25 members and 

would have to seek ways to remove existing categories of member.  

The Code also specifies, as a basic safeguard of good governance, that lay (external) members should 

make up a majority of the governing body. A further four institutions would have to remove some 

governing body members in order to maintain this requirement while staying within the 25 member 

limit. In general, institutions would be forced to accommodate the new categories of member by 

removing existing ‘internal’ governing body members. 

The likely effect of this in most cases is that places for staff governors would have to be removed 

from some governing bodies. These are open to all staff (of relevant categories; e.g. academic or 

non-academic), whereas trade union membership comprises 27 per cent of staff in the sector. This 

means that any necessary removal of staff governors to accommodate union-appointed governors 

would amount to a loss of influence for the majority of staff. 

At 4(1)(d), it appears inappropriate to call non-academics ‘support staff’, unless the specific intention 

is to exclude more senior non-academic professionals from being nominated to the governing body.   

At 4(1)(g), it is stated that other members should be appointed ‘in accordance with the governing 

document of the institution’, without recognising that the membership prescribed at 4(1) is 

inconsistent with those ‘governing documents’. No provision is made for how institutions should 

resolve these conflicts. 

The Bill and Policy Memorandum pay no heed to the existence of multiple trade unions representing 
staff at most institutions and the resulting complexities in determining which trade union should 
nominate governing body members. Nor does it deal with the situation at institutions where there is 
no recognised trade union.  
 
 
Section 5: elections to governing body 
 
We would question the need for this section. As autonomous institutions, HEIs are able to organise 
elections in accordance with their statutes/ordinances and already do so for certain categories of 
governing body member. 
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Section 6: nominations to governing body    
 
This section seems redundant in ways parallel to section 5 and also fails to recognise the potential 

complexities of appointing via multiple recognised trade unions.  

It would seem inappropriate to rule out the possibility of election for these proposed members. 
 
 
Section 7: Validity of body’s proceedings 
 
As autonomous organisations, HEIs have their own rules regarding the validity of proceedings. The 
provision is therefore unnecessary. 
 
 
Section 8: Power to modify section 4  
 
In answering the Committee’s questions we set out our deep concern over this section, which (a) 

was not subject to consultation and (b) grants an unprecedented degree of influence to current and 

future Ministers, a serious erosion of autonomy and a threat to the charitable status and ONS 

classification of HEIs, whether now or as a result of a future Minister’s actions. Parliament has not 

previously given Ministers the power to decide who is on an HEI’s governing body.  

We note that Scottish Ministers already have a significant degree of oversight of any changes in 
higher education governance, including any future proposals to change governing body membership, 
through the system of approval by the Privy Council (or, by assumption, any successor body). 
 
 
Section 9: Size of academic board 
 
We believe that legislation about the internal organisation of autonomous charities is inappropriate 
in principle and contrary to the interests of many academic staff. In the larger Ancient universities, 
hundreds of professors would see the removal of their current right to contribute to academic 
governance. 
 
 
Section 10: Composition of academic board 
 
Given the various internal structures at different HEIs, the phrase ‘heads of school’ fails to map to 

any position at some institutions and would designate very different roles at others. Likewise, not all 

Scottish HEIs have a Principal.  

Such technical issues reflect the broader inappropriateness of legislating on the internal academic 

governance of highly diverse institutions. 

10(1)(e)(ii) disregards the fact that section 10 in general may be contrary to the ‘governing 
document of the institution’. 
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Section 11: Elections to academic board 
 
See the comment on section 5. Legislation is not required for HEIs to proceed with internal elections, 
as they already do. 
 
 
Section 12: Validity of the board’s proceedings 
 
See the comment on section 7. 
 
 
Section 13: Power to modify sections 9 and 10 
 
See the comments on section 8.  

We note that while Parliament has previously legislated about the composition of academic boards 
(Senates), this did not grant ministerial powers to regulate – and indeed the power to modify the 
composition of Senates was given back to universities through their power to make ordinances. 
Therefore, this provision significantly increases ministerial powers at the expense of university 
autonomy. 
 
 
Section 14: Procedure for regulations 
 
The affirmative procedure does not provide an adequate safeguard against the future over-
extension of ministerial powers to exert undue influence on higher education. Ministers working 
within majority governments would be expected to succeed in introducing changes. 
 
 
Section 19: Academic freedom 
 
This section contains unexplained changes from the proposals that were subject to pre-legislative 

consultation. The Committee should carefully scrutinise the legal implications of the proposed 

change of wording “must aim to uphold”, bearing in mind the contexts in which academic freedom is 

most likely to be invoked and what new responsibilities this does or does not impose on governing 

bodies. The Committee should probe whether the Scottish Government understands this as creating 

a new responsibility different in substance from the current requirement to ‘have regard to’ 

academic freedom, and what the intended consequences of this are.   

However, we would suggest that the Bill’s focus on the definition of academic freedom ignores more 
important dimensions to the protection of this freedom. A coherent and meaningful approach to 
academic freedom must secure freedom from any undue influence over research and higher 
education, not least political influence. In this respect, the overall coherence of the Bill is 
problematic, as it purports to strengthen academic freedom while introducing Ministerial powers 
that could in principle give Ministers substantial leverage over institutions, or even facilitate direct 
intervention, so that future Ministers could secure direction of the institution and its academic 
priorities through their effective power over who governs the university and serves on its academic 
board. 
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Section 20: Ancillary regulations 
 
This section appears to give Ministers an unspecified extent of power to amend primary legislation. 

Notwithstanding the need for the affirmative procedure, this is a significant concern, for reasons 

raised elsewhere in this submission. 

  

Agenda item 1 EC/S4/15/23/1

76



 

14 
 

Annex B: Additional background 

 

This Annex provides additional detail to inform the Committee’s consideration of the Bill, 

specifically: 

 the Code of Governance, noting some inaccurate impressions conveyed in the Policy 

Memorandum; 

 the diversity of the higher education sector, which shows the Bill’s drive for uniformity to 

be inappropriate; 

 further detail on the basis of ONS reclassification and its potential costs; and 

 academic freedom, addressing the Committee’s detailed questions. 

 

The Scottish Code of Good Higher Education Governance  

The Code was created in 2013 under the guidance of a Steering Group commissioned by the 

Committee of Scottish Chairs, at the invitation of the Cabinet Secretary for Education and Lifelong 

Learning. It was written on the basis of 80 meetings involving more than 350 university staff, 

students and others. 

In the Post-16 Education (Scotland) Act 2013, the Scottish Parliament decided that standards of good 

university governance should be set and overseen by the SFC, a move that appropriately places 

responsibility for governance in the hands of an independent expert higher education body and also 

marries oversight of governance with accountability for public funding. The SFC has declared the 

Code to constitute the principles of good governance for Scottish higher education and therefore 

compliance with the Code has become a condition of SFC funding for each HEI. 

 

 

The scope and force of the Code 
 

Contrary to certain statements in the Policy Memorandum (e.g. paragraphs 14, 34 and 36), the Code 

places clear and binding requirements on institutions and has been effective in ensuring the 

adoption of consistent standards across the sector. While the Code is structured in terms of 

Principles and Guidelines, it makes clear that institutions are expected to comply with all of these. To 

quote from Lord Smith’s foreword to the Code: 

“All universities in Scotland will be expected to comply with the Code’s Main Principles and to observe 

the guidelines. The Code has been written so that exceptions will be rare. Where universities have a 

material reason for being unable to comply, they must explain why; this principle of “comply or 

explain” is a widely-accepted governance concept. Any such exceptions to compliance with the Code 

will be disclosable through the process of audit.” 

The SFC’s adoption of the Code gives this external force. It follows that non-compliance with any 

part of the Code would only be acceptable if the SFC were satisfied that the particular nature or 

circumstances of a given institution required such an exception. This is an appropriate recognition of 

the sector’s diversity and of the SFC’s role in applying independent expert judgment where required.  

The Post-16 Education Act grants the SFC the power to impose other standards on the sector. It is 

therefore misleading for the Policy Memorandum to imply that good governance rests on a binary 
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choice between the Code and new legislation (e.g. paragraph 67). In adopting the Code, the SFC has 

made an active choice to employ a mechanism that promotes collaborative and constructive 

enhancement of the governance of autonomous institutions, informed by appropriate expertise on 

all sides. 

An interim one-year assessment of the Code’s impact demonstrated intensive activity across the 

sector to ensure full compliance (and in many cases to go well beyond compliance, with additional 

measures appropriate to the institution). Over 350 changes to policy and/or practice were recorded 

and others were in progress, demonstrating both the sector’s commitment to modern governance 

and the Code’s efficacy as a regulatory mechanism.13 

 

 

Opportunities for further review and improvement 
 
With the Code in place, the standards of good governance are clear and mandatory, but it is also 

important for a modern and progressive system that governance arrangements should be open to 

continuous improvement. This is the approach that is already being taken by the higher education 

sector.  

When the Code was introduced, a commitment was made to review it after three years, with direct 

stakeholder involvement, giving due time to assess its impact and to ensure that it remains up to 

date. This review process was scheduled for 2016 but will now be delayed because of the 

uncertainties caused by the Bill.  

 

 

The diversity of the sector 
 
The Policy Memorandum repeatedly cites ‘consistency across the sector’ as the sole motivation for 

introducing legislation on higher education governance (e.g. paragraph 14). However, diversity is a 

feature and a strength of the Scottish higher education sector and it is to be expected that highly 

diverse institutions will require a degree of variation in their governance arrangements.  

Each of the nineteen HEIs has evolved along a distinct pathway, whether established as a university 

600 years ago or emerging from the development of other institutions within the last decade. Their 

distinct sizes and backgrounds enable them to fulfil a variety of missions, serving the needs of 

Scotland’s different industries and a wide variety of students and pursuing diverse and 

complementary research specialisms that enrich Scotland’s innovation landscape. 

Given such a variety of institutions, in size, mission and constitutional foundations, there should be 

no presumption that uniformity in governance arrangements is always desirable. The following table 

gives just three illustrations of how of the 19 institutions that make up the higher education sector 

differ on parameters that are relevant to governance:14 

 

                                                           
13

 The one-year progress report can be viewed at http://www.scottishuniversitygovernance.ac.uk/thecode/  
14

 Numerical data refer to academic year 2013-14. Source: Higher Education Statistics Agency. 
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Institution Number of staff 
(FTE) 

Number of 
students 
(headcount) 

Annual 
income from 
all sources 

Constitutional status 

Royal 
Conservatoire 
of Scotland 

234 925 £ 18,142,000 Company limited by 
guarantee, with 
shareholders 

University of 
the Highlands 
and Islands 

210 directly 
employed; many 
other staff 
employed through 
partner colleges 

7,470 £ 62,731,000 Partnership of colleges, 
incorporated as a company 
limited by guarantee. Also 
a regional strategic body 
for further education. 

University of 
Edinburgh 

8,619 27,625 £780,630,000 Established by royal 
charter 

 

 

ONS classification 
 
Any loss of autonomy raises the risk of reclassification of HEIs as Central Government organisations 

by the ONS. This technical adjustment would have far-reaching negative consequences for the sector 

and for Scotland. The risk is real and immediate: 

 The ONS has a specific intention to review the classification of higher education institutions 

as part of its current programme of work.  

 It is a matter of public record that when the ONS reviews the designation of institutions as 

either Non-Profit Institutions Serving Households (NPISH) or Central Government, “The key 

factors in each of these decisions are public sector powers over the various institutions”.15   

 Recent years have seen serious cases of ONS reclassification to Central Government, 

including Scottish FE colleges and Scottish Futures Trust projects, with major consequences 

for those institutions and for the Scottish Government. 

 The loss of autonomy may be seen cumulatively. Other recent innovations in the 

relationship between HEIs and the Scottish Government, such as Outcome Agreements, 

would count towards this, raising the risk associated with any further legislation.  

 Similarly, even if reclassification were avoided now, the Bill would contribute significantly to 

a cumulative loss of autonomy which could trigger reclassification at a future date. 

 

Classification by ONS as Central Government would comprehensively transform universities’ 

financial capabilities, through restrictions on borrowing and the creation and use of surpluses, the 

loss of philanthropy and an inevitable reduction of partnership with the private sector. This would 

profoundly affect HEIs’ ability to invest and consequently their ability to operate with success in a 

competitive global context.  

In 2013-14, HEIs invested £371 million in educational and research and innovation infrastructure, 

72.5 per cent of which came from sources other than grant funding – the very sources that are under 

threat from ONS reclassification. If unable to sustain such investments, the sector would rapidly 

become significantly disadvantaged in the international competition for the best students and 

researchers, putting at risk over £2 billion of non-SFC income and an £11 billion overall contribution 

to the Scottish economy. Even on its own, the loss of HEIs’ capital investment would be significant 

                                                           
15

 http://www.ons.gov.uk/ons/guide-method/method-quality/specific/economy/na-
classifications/class/classification-of-sixth-form-and-further-education-institutions---october-2010.pdf  
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loss to the wider economy. Capital investment by higher education institutions has been shown to 

bring higher economic impact than overall capital investment (returns of 5.5:1 and 4:1, 

respectively).16 

The range of finance available to HEIs as autonomous organisations is central to their ability to lever 

government funds, creating much greater impact than could be achieved with public funding alone: 

SFC grants constitute just 35 per cent of the sector’s total income.  

 

 

                                                           
16

 BiGGAR Economics (2015), Contribution of Universities to the Scottish Economy. 
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Annex C: Comments on Financial Memorandum 
  

This Annex responds to the Financial Memorandum (FM). The points below have also been 

submitted to the Finance Committee’s separate call for evidence. 

All of the provisions in the Bill that have practical consequences create additional complexity and 

new administrative and/or financial burdens, relative to existing governance arrangements.  

We believe the costs discussed in the FM have been generally underestimated, while a number of 

significant costs have not been considered.  

 

 

Wider costs 
 
The FM does not consider the cost, to HEIs and the country, of the possible ONS classification of HEIs 

as Central Government entities, which could follow from increased ministerial influence over HEIs. 

As noted above, the consequent transformation of HEIs’ financial foundations would jeopardise 

around £300 million of infrastructure investment annually, which brings returns of £5.50 for every 

pound invested. 

 

Underestimated costs notably include: 

 The cost of remuneration of the Chair  

These costs are calculated on the erroneous premise that ‘reasonable remuneration’ would require 

payment only for attending meetings. We note that the motivation for the proposal to remunerate 

Chairs is understood to be the encouragement of diverse candidates for the role. It is highly unlikely 

that qualified individuals would be influenced by remuneration at six days per year for a role that 

demands a great deal more commitment on a regular basis. Indeed, such obviously inadequate 

remuneration might well be counterproductive. 

 

More realistic calculations of time devoted to chairing an HEI’s governing body, as evidenced by 

advertisements for the role at several institutions, stand at around 50 days per year. On this basis, 

even assuming the FM’s estimate of a daily rate, the cost would be c.£460,000, meaning that the FM 

underestimates this cost by around £405,000.  

 
 Advertising costs for recruitment of the Chair (an existing cost, but covered in the FM) 

On the basis of institutions’ own experience, these costs are underestimated by £4,000 - £8,000 per 

institution, meaning that the FM underestimates the sector-level cost by at least £72,000 and up to 

£144,000. 

 

 Likely costs of running elections for Chairs 

Contrary to the assumption of the FM, it may not be possible to run such elections using low-cost ICT 

solutions without disenfranchising some constituencies. Even if online solutions were possible, such 

elections would involve set-up costs. HEIs have often outsourced comparable elections to ensure 

independence, efficiency and full and fair opportunities to participate. Realistic costs are difficult to 

estimate, especially as the nature of the proposed election is not known, but the evidence of 
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comparable exercises suggests costs of £1,000 - £3,000 at some or all institutions, even if an 

electronic-only system is used (hence up to £54,000 overall, where the FM expects ‘minimal’ cost) 

and around £7,000 where postal ballots are also used, meaning up to £126,000 at sector level. 

 

The following costs are not addressed in the FM: 

 

 The cost to HEIs of administering changes to HEIs’ governing instruments  

The FM makes a reasonable estimation of the cost, in staff time, to the Scottish Government of 

administering changes to HEI governing instruments. However, the FM makes no corresponding 

estimation of the cost, in staff time, of the administration needed with all 19 HEIs to change 

governing instruments.  

 

In making amendments for compliance with the Code and other recent changes, HEIs have often 

experienced protracted processes to make such changes through the Scottish Government and Privy 

Council. The precise impact is difficult to estimate; one HEI suggests the equivalent of at least one 

full-time senior member of staff for one year would be required to deal with all the required 

changes.  

 

It is important to note that the cost of such changes to comply with the Bill would follow extensive 

work at all institutions since July 2013 to ensure compliance with the Code of Governance. If an 

alternative to the Privy Council is to be explored in the future, the sector faces the prospect of a still 

further extended period of upheaval in governance. At all stages, this is a significant draw on staff 

time and resources, with corresponding opportunity costs. This is a high price to pay for reform 

which, according to even its strongest advocates, is a matter of enhancement rather than a reaction 

to any notable problems. 

 

 Staff time devoted to appointments processes, especially Chair appointments 

Staff involvement in these processes includes a significant time commitment for several senior 

managers. Since the Bill’s effect would be to complicate appointment processes in multiple ways, 

the cost in terms of staff time is likely to rise significantly further. 

 

 Legal fees incurred for necessary professional advice on changes to HEIs’ governing instruments 

Again, this difficult to estimate accurately, but is likely to be a substantial five-figure sum across the 

sector. 

 

 Setting up new appointment processes for categories of governing body member that some or all 

institutions currently do not have.  

For some institutions, this is likely to involve the establishment of a formal graduates’ association 

appropriate for the role of electing or nominating governing body members. It is difficult to give 

precise costs for creating and maintaining such processes in the absence of further detail. 

 

 

Meeting the costs 

 

Higher education institutions will have no choice but to find the required resources from existing 

budgets. While the sums involved are relatively modest in the context of HEIs’ broader activities, 
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they are big enough to have real operational impacts. It is important to note that this diversion of 

resources would carry opportunity costs and would come at a time of existing budgetary restriction, 

when HEIs are working hard to deliver efficiencies across their operations. 
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Annex D 

Questions for the Scottish Government from Universities Scotland on the 

Higher Education Governance (Scotland) Bill (asked on 13 August) 

This paper seeks the Scottish Government’s answers to some specific questions about particular 

issues of major legal and practical concern which arise from publication of the Bill. The questions 

focus on areas of significant concern where further information is required to enable university 

leaders to appraise the risks and costs arising from the Bill. They focus on: 

 The risks of higher education institutions’ reclassification as public sector bodies by the 

Office for National Statistics 

  Potential conflicts with charity law 

  Conflict between the requirements proposed in the Bill and the requirements of 

institutions’ own governing documents.     

These specific questions are asked without prejudice to university leaders’ more extensive concerns 

about the Bill, which will be set out in our evidence to the Scottish Parliament.   

 

A. ONS classification 

Universities Scotland members are extremely concerned that Bill may lead the Office for National 

Statistics to classify higher education institutions as public sector bodies. This has already happened 

to colleges. The risks are heightened by ONS’s specific intention to review the classification of higher 

education institutions as part of its current programme of work. 

 As well as the recent reclassification of colleges as public sector bodies, we are aware of further 

current ONS reclassification proposals with severe real-world impacts. The ONS reclassification of 

Scottish Futures Trust infrastructure projects would bring their costs within public sector borrowing 

and inhibit the creation of public/ private partnerships: see Scotland hits snag in funding model for 

infrastructure projects. ONS are also looking at the reclassification of Housing Associations in 

England as a result of increased Ministerial direction, with similar impacts: see ONS confirms it will 

examine associations' status.  

The reclassification of higher education institutions as public sector bodies would have immense 

financial impact and immense adverse impact on institutions’ competitiveness. 

ONS consider the degree of government influence and control over bodies when deciding whether 

to classify them as part of the public sector. In Universities Scotland’s view, the Bill significantly 

heightens the risk of institutions’ reclassification as public sector bodies through the additional 

controls it hands to Ministers: as set out above these include: 

 Power to decide how people should become chairs of governing bodies 

 Power to decide how long people should serve as chairs of governing bodies 

 Power to determine the remuneration of chairs of governing bodies 

 Power to determine the composition of institutions’ governing bodies 

 Power to determine the internal structure of institutions, with particular regard to the 

composition of the academic board. 

ONS are likely to look at these in cumulation with the existing framework of control of institutions by 

government and its agencies, including the Outcome Agreements framework and the statutory 
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requirement to observe the governance code as a condition of grant. Reclassification would make 

institutions subject to the requirements of the Scottish Public Finance Manual. 

Critical adverse impacts of ONS reclassification of institutions as public sector bodies would include: 

 An end to institutions’ entrepreneurial activity since institutions would be unable to 

retain surpluses generated through these activities. 

 Inhibition of universities’ ability to enter joint ventures with business to promote 

innovation. 

 Severe restriction of institutions’ capacity to borrow money to develop new 

infrastructure, and inclusion of institutions’ borrowing within overall public borrowing. 

 An end to philanthropic support for institutions, since donors do not typically give money 

to government bodies. 

 An end to institutions’ status as autonomous charitable bodies separate from the State. 

Specific questions 

 What legal advice did Scottish Government take on the Bill’s potential impact on the ONS 

classification of higher education institutions? 

 What advice have Scottish Government taken directly from ONS about the potential 

impact of the Bill? 

 

B. Charity law: Charitable status of institutions 

The Higher Education Institutions covered by this Bill are all educational charities. Charitable status is 

an essential part of universities’ identity and mission. 

At a financial level, charitable status is essential to institutions’ solvency. Loss of charitable status 

would, in particular, mean that institutions lost their entitlement to 80% relief from non-domestic 

rates. This was estimated in 2008 as being worth £27m per year. 

Loss of charitable status would also severely prejudice institutions’ capacity to access philanthropic 

funding, currently worth around £53 million a year. Donors are highly unlikely to wish to support 

institutions who are no longer charities. 

As drafted, the Bill is causing Universities Scotland members some concern about potential loss of 

charitable status. 

Section 7(1) of the Charities and Trustee Investment (Scotland) Act 2005 contains the Scottish 

charity test, supplemented by the definition of charitable purposes in section 7(2). However, section 

7(4) provides that a body which meets the terms of the section 7(1) does not in fact meet the charity 

test if its constitution expressly permits the Scottish Ministers or a Minister of the Crown to direct or 

otherwise control its activities. 

While the Office of the Scottish Charity Regulator commented on the Scottish Government’s 

consultation proposals, the Bill gives Ministers significantly more power over institutions than the 

proposals that were consulted on. Universities Scotland members are very concerned that increased 

Ministerial controls may prejudice institutions’ charitable status. Particularly: 

 Power to decide how people should become chairs of governing bodies 

 Power to decide how long people should serve as chairs of governing bodies 

 Power to determine the remuneration of chairs of governing bodies 

 Power to determine the composition of institutions’ governing bodies 
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 Power to determine the internal structure of institutions, with particular regard to the 

composition of the academic board. 

Taken together, these powers appear to represent a substantial degree of Ministerial control. 

Specific questions 

 Have the Scottish Government taken advice from OSCR about the implications of the Bill for 

institutions’ charitable status? 

 If so, what advice was offered by OSCR? 

 

C. Charity law: role of members 

Universities Scotland members are concerned that the Bill appears to put members of the governing 

body in a situation which is in conflict with their role as charity trustees.   

Section 66 of the Charity and Trustee Investment (Scotland) Act 2005 sets out the general duty of 

charity trustees:  

(1)A charity trustee must, in exercising functions in that capacity, act in the interests of the charity and 

must, in particular— 

(a)seek, in good faith, to ensure that the charity acts in a manner which is consistent with its purposes, 

(b)act with the care and diligence that it is reasonable to expect of a person who is managing the affairs 

of another person, and 

(c)in circumstances capable of giving rise to a conflict of interest between the charity and any person 

responsible for the appointment of the charity trustee— 

(i)put the interests of the charity before those of the other person, or 

(ii)where any other duty prevents the charity trustee from doing so, disclose the conflicting interest to the 

charity and refrain from participating in any deliberation or decision of the other charity trustees with 

respect to the matter in question. 

(2)The charity trustees of a charity must ensure that the charity complies with any direction, 

requirement, notice or duty imposed on it by virtue of this Act. 

(3)Subsections (1) and (2) are without prejudice to any other duty imposed by enactment or otherwise 

on a charity trustee in relation to the exercise of functions in that capacity. 

(4)Any breach of the duty under subsection (1) or (2) is to be treated as being misconduct in the 

administration of the charity. 

(5)All charity trustees must take such steps as are reasonably practicable for the purposes of ensuring— 

(a)that any breach of a duty under subsection (1) or (2) is corrected by the trustee concerned and not 

repeated, and 

(b)that any trustee who has been in serious or persistent breach of either or both of those duties is 

removed as a trustee. 

 

The Scottish Code of Higher Education Governance also imposes duties on institutions which have 

the force of law as conditions of grant under section 9A of the Further and Higher Education 

(Scotland) Act 2005. The code requires that: 
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“The governing body should exercise its responsibilities in a corporate manner; that is to say, 

decisions should be taken collectively by all of the members acting as a body. Members 

should not act individually, or as representatives of a constituency or in informal groupings, 

to take decisions on governing body business on an ad hoc basis outside the constitutional 

framework of the meetings of the governing body and its committees.” 

Main Principle Number 6 – Responsibilities of Members provides that: 

“All members shall exercise their responsibilities in the interests of the Institution as a whole 

rather than as a representative of any constituency. The Institution shall maintain and 

publicly disclose a current register of interests of members of the governing body on its 

website.” 

The supporting guidelines to Main Principle 6 provide that:  

“It is central to the proper conduct of public business that chairs and members of governing 

bodies should act and be perceived to act impartially, and not be influenced in their role as 

governors by social or business relationships (see also Main Principle 3). Good practice 

requires that a member of a governing body who has a pecuniary, family or other personal 

interest in any matter under discussion at any meeting of the governing body or one if its 

committees at which he/she is present shall, as soon as practicable, disclose the fact of 

his/her interest to the meeting and, if requested by the chair, shall withdraw from that part 

of the meeting … Members nominated by particular constituencies should not act as if 

delegated by the group they represent. No member may be bound, when speaking or voting, 

by mandates given to him/her by others, except when acting under approved arrangements 

as a proxy for another member of the governing body.” 

Universities Scotland is concerned that members of governing bodies who are appointed as the 

nominees of particular interest groups may find themselves in a conflict of interest where they 

cannot exercise the mandate of the interest group that nominated them without breaching the 

general duty of charity trustees to the good governance of the institution and the specific 

requirements of the code.  Nominated members of governing bodies may find that they frequently 

have to declare a conflict of interest and refrain from participating in the business of the governing 

body, or that their continued participation puts them at risk of misconduct in the administration of 

the charity. 

The Bill also raises a separate issue about what should happen if an institution does not have a 

recognised trade union for academic or ‘support’ staff, or if there are multiple recognised trade 

unions for these categories of staff. Who, in these circumstances, would nominate the trade union 

members of the governing body?     

Specific questions 

 Have the Scottish Government taken advice from OSCR about the difficulties which 

nominated members may have in complying with the general duty on charity trustees and 

the requirements of the HE governance code?   

 If so, what advice was offered by OSCR? 

 What is the Scottish Government’s policy intention about the nomination of members of the 

governing body in the circumstances outlined above?   

    

D. Charity law: Skills and expertise   
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As noted above, the Scottish Code of Higher Education Governance imposes duties on institutions 

which have the force of law as conditions of grant under section 9A of the Further and Higher 

Education (Scotland) Act 2005. 

The code requires institutions to have a balance of skills and expertise on their governing bodies, to 

have a majority of independent members on governing bodies, and to have a governing body of a 

reasonable maximum size. Specifically:     

Main Principle Number 9 provides that: 

“There shall be a balance of skills and experience among members sufficient to enable the 

governing body to meet its primary responsibilities and to ensure stakeholder confidence. 

The governing body shall draw up and make public a full evaluation of the balance of skills, 

attributes and experience required for membership of the governing body, which shall inform 

the recruitment of independent members of the governing body. The membership of the 

governing body shall be regularly assessed against this evaluation.” 

Main Principle Number 10 provides that: 

“The governing body shall have a clear majority of independent members, defined as both 

external and independent of the institution. A governing body of no more than 25 members 

represents a benchmark of good practice.” 

Universities Scotland is concerned that the greatly-extended non-independent membership 

proposed at section 4, and its potentially indefinite extension by Ministers under section 8, will make 

it impossible for some institutions to comply with these requirements of the code. 

Specific questions  

 What analysis have Scottish Government made of the specific impact of the Bill on each 

institution’s ability to meet the requirements of the code set out above? 

 What policy consideration did Scottish Government give to whether the provisions in the Bill 

were consistent with the requirements on institutions under the code?   

  

E. How to deal with conflict between the requirements proposed in the Bill and the 

requirements of institutions’ own governing documents? 

The governance of higher education institutions is defined in various governance instruments that 

have the force of law: 

 Articles of association for institutions constituted as companies (including Glasgow School of 

Art, the Royal Conservatoire of Scotland, SRUC and the University of the Highlands and 

Islands)    

 Royal Charters (for institutions including Dundee, Heriot-Watt, and Stirling)   

 Ordinances for ancient Scottish universities made by The Queen in Council 

 Institutions’ own statutes, approved by the Privy Council.  

The provisions of the Bill will be in conflict with a range of these instruments, which make provision 

for the membership and conduct of governing bodies and academic boards/ senates which is 

different from that set out in the Bill.  

The Bill does not make specific provision for what institutions should do if they are subject to 

conflicting requirements that have the force of law. This creates uncertainty.  
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Specific questions 

 What consideration the SG gave to the extent to which:- 

o  the composition of each governing body already reflected the various groups who 

would have a right to appoint members of that governing body under S4; and 

o The introduction of members in implementation of section 4 would put governing 

bodies in breach of the Code unless they removed members appointed under their 

existing statutes. 

 More generally, what consideration has the Scottish Government given to the conflict 

between the provisions of the Bill and the requirements on each institution under the 

various governance instruments outlined above? 

 How does the Scottish Government believe these conflicts can be resolved if no provision 

for this is made in the Bill? 

 What relationship is envisaged between ‘rules’ proposed in the Bill (sections 5, 6, 11) and 

existing governance instruments? 

 Has the Scottish Government made any estimate of the costs to institutions if existing 

governance instruments require change? 

 Has the Scottish Government consulted the Privy Council Office about processes for 

changing existing governance instruments, and if so what advice was given by the Privy 

Council? 

 What timescale does the Scottish Government envisage for any action to make existing 

governance instruments consistent with the requirements set out in the Bill? 

 

F. Regulation-making powers 

The Bill gives Ministers extensive regulation-making powers. Without prejudice to university leaders’ 

serious concerns about the extent of these powers, which will be set out in our evidence to the 

Scottish Parliament, it would be useful to know what the Scottish Government’s intentions are with 

regard to the publication of draft regulations during the course of the Bill, to enable the Scottish 

Parliament to consider how the powers in the Bill will be used.   

 

 

 

Universities Scotland 

1 September 2015  
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   August 2015 
 

 

 

UCU Scotland response to the Education and Culture Committee on the 

Higher Education Governance (Scotland) Bill 

The University and College Union is the largest trade union in the Post-16 

education sector in the UK, representing 120,000 academic and related 

members across the UK, and is the largest union in the higher education sector 

in Scotland.   

We are happy for this submission to be made publicly available and shared in 

the usual ways. 

If it was helpful to the committee we would be delighted to expand on our 

response and give further evidence in person. 

We have answered the questions asked by the committee in order below. 

 (1) What do you consider to be the existing problems (if any) with higher 

education governance, particularly around modernity, inclusion and 

accountability? 

 

One of the themes pushed by those arguing against governance reform in the 

Scottish Government’s consultation on the bill is that this is legislation in search 

of a problem, that there is no problem and the governance of our universities 

does not require improvement.  In arguing this case the body that represents 

university principals, Universities Scotland, was joined by a number of existing 

members of university courts.  The argument is made that the international 

reputation of our universities proves the competence of the current 

arrangements.  UCU is the largest trade union in the higher education sector in 

Scotland and refutes this.  UCU believes that the reputation of our universities is 

not based on their successful governance, but on the world class research and 

teaching carried out by staff in our higher education institutions.  Unfortunately 

we feel that universities’ high international standing is somewhat dented by 

management and governance failures.   

 

There is a problem with the way that our universities are governed which leads 

to a lack of robust questioning of strategic decision making  of senior 

management. Our concern is this can lead to many institutions making 

demonstrably bad educational, financial and other decisions.  We believe this 

has been the case most recently over plans to make large numbers of academic 

and other staff redundant (and in some instances close down whole 

departments) in universities including Dundee, Glasgow, Stirling, Abertay and 
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Aberdeen; and a lack of transparency around pay, awards and remuneration 

which have been widely reported; and that a move away from the university as 

(at its best) a collegiate learning community towards straightforward 

managerialism has damaged our universities.  The von Prondzynski review was 

not set up for no reason.  Rather, it was set up by the Scottish Government 

following a string of governance failures and a lack of transparency around 

soaring pay awards for principals and senior university managers.    Substantial 

evidence was submitted to the von Prondzynski review demonstrating that there 

is a lack of connectivity between staff in our universities who feel 

disenfranchised and at times demoralised, and senior management who paint a 

much rosier picture divorced from the reality on campus. 

 

There is also a question of accountability and how accountable university 

governing bodies are to the community of which they are a part.  This is 

evidenced by the lack of diversity and often too uniform background of members 

of governing bodies.  (We note the recent increase in the number of women 

chairs and welcome and comment on that elsewhere in this submission.) 

 
Since the turn of the year we’ve seen universities face criticism over principals 

and senior managers receiving pay rises – of up to 13 per cent – while staff were 

being told there was no money for pay increases.  In addition we see principals 

receiving expenses of tens of thousands of pounds.  While it may be possible to 

make a case that senior managers are deserving of such substantial increases, it 

is the failure in governance in remuneration committees making these awards, 

that is the matter of concern.  Having faced criticism in 2014 over the lack of 

transparency, the body which represents principals, Universities Scotland, 

argued that the sector had now established a ‘new normal’ of the very highest 

standards of transparency, accountability and effectiveness.  This, it was argued, 

was as a result of the Code of Governance coming into effect.  UCU was critical 

of the code when it was introduced but in any event that those standards aren’t 

being met under the code is demonstrably the case, when again in 2015 on 

being asked in an FOI to send details of the remuneration committees that set 

their principals’ pay, over two-thirds of Scottish institutions refused to provide 

full details.  Of 17 institutions asked by UCU to provide remuneration committee 

minutes and an explanation for a principals’ pay rise, four refused to send any 

information and a further 8 redacted minutes, in some cases making them 

unintelligible. 

The genesis of the call for elected chairs of governing bodies has been the 

gradual removal of the practice of rectors (in those ‘ancient’ universities where 

they did so) chairing court meetings.  It is worth bearing in mind that only a 

minority of universities in Scotland have rectors (five), and that the majority do 

not have a position of a rector elected by students.    This gradual removal of 

rectors chairing the governing body we believe has been as a result of a push 

from senior managers in the universities that the person chairing court should be 

Agenda item 1 EC/S4/15/23/1

91



   

elected by court itself rather than the university.  The guidance1 issued by the 

Scottish Rectors’ Group outlines the gradual push towards taking the democratic 

element of governance arrangements out of universities over many years, and 

the political counter push by senior politicians including then MPs David Steel, 

Donald Dewar, Brian Wilson and Menzies Campbell against this trend and to 

maintain the democratic tradition. 

 

We are aware that there is a view that the proposals to elect chairs to all 

Scottish HEI’s governing bodies would result in the rectors in the universities 

which currently have rectors losing their right to chair court.  We do not accept 

that this is the case.  First, as it currently stands not all rectors chair court.  

Indeed, as is the case in Dundee some rectors have never had the right to chair. 

More importantly, even in those institutions where they have this right to chair, 

we have seen a gradual diminution in them fulfilling that role, with senior 

governors instead taking on the duty. All of the institutions which have a rector 

have ensured their governing body has separately appointed a chairperson to 

act as senior governor and chair the court.  We also note that the code of 

governance drawn up by the Scottish Committee of Chairs of Court outlines a 

procedure whereby the chair is selected by a nominations committee rather than 

nominate the rector where one exists.  It is also the case that the bill has 

provision for direct student representation on court as student association 

nominees.  The idea of needing an “authority” figure to champion and represent 

them alone - and uniquely only in the ‘ancient’ universities - seems somewhat 

outdated when students are perfectly able to speak for and represent 

themselves.   

 

We do not want though to lose the role of rector as a democratic voice on the 

governing body and in the wider university, rather, we want and believe the Bill 

can establish and revitalise this democratic tradition not just in the ‘ancient’ 

universities but across all institutions in Scotland.  We are of the view that, as 

the von Prondzynski report suggests, in universities that currently have a rector 

the new elected chair of the governing body could take on that title albeit that 

he or she be elected by all staff as well as all students as currently happens in 

Edinburgh.  This is our preferred option, but another possibility, if it were 

demanded by students in the four ‘ancient’ universities and Dundee, might be 

for the elected rector to sit alongside the new elected chair on court but that 

they be elected only by students and solely have an advocacy and 

representative role.  In that case, then the rector would lose the ability to chair 

court (albeit one that was not always taken up and has changed over the last 

twenty years). It is important that the role of chairing would be taken on by 

someone with a democratic mandate from the whole university.  Whichever of 

these possible solutions was used, the major benefit of the Bill is that rather 

than only having elected rectors in a small number of universities who 
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sometimes do but more often don’t chair the governing body, the bill will allow 

for an elected chair in all institutions. 

 

(2) The extent to which the bill: 

 

(a) will improve higher education governance, particularly in the areas  above. 

 

We believe that there is no magic bullet in regard to governance.  We do, 

however, believe that elected chairs of governing bodies – essentially reinforcing 

and extending the historic role of an elected rector in chairing court but, as we 

and others supporting reform would want, elected by all staff and students (as 

happens in Edinburgh University) to represent the whole university community – 

would refocus the university as an institution of learning with a democratic 

tradition.  Essentially the question in hand is whether a university should be 

modelled on solely a business model with annual surpluses as the definition of 

success, or run as an educational institution part publicly funded and 

accountable to the community it is based in and providing both teaching, 

research and knowledge exchange.  In our view universities should not be 

regarded simply as businesses.  It is well within the working life of many current 

academic staff that they would have as staff elected academic positions of 

management within the institution.  As with rectors chairing court meetings, it is 

relatively recently that this model has disappeared.  UCU is not, as some 

contributors to the Scottish Government’s consultation did, calling for elected 

principals, but we believe elected chairs would redress some of the imbalance 

and ensure that we can be confident that decisions made by court, often 

affecting the entire ethos and direction of an institution, are at least robustly 

questioned and considered, and we can be as assured as we can be that the 

decision reached is the correct one for the university and not simply railroaded 

through by senior managers without sufficient scrutiny. 

 

We also support proposals for trade union and student nominees to have places 

on governing bodies.  We note the body which represent university principals, 

Universities Scotland’s, view that trade unions members sitting on court would 

breach the Nolan principles.  We disagree and note that a similar argument was 

not made against there being specific places for student association 

representatives.  Trade union members would act as nominees on governing 

bodies and as such would be perfectly able to act in the best interests of the 

institution.  The idea of trade unionists acting against the interests of the 

institution seems like a last hurrah for the old ‘enemy within’ view of unions, 

rather than a sensible way to conduct industrial relations in 2015.  Likewise we 

make reference to the Scottish Government’s 2014 ‘Working Together Review’ 

chaired by the former Enterprise Minister Jim Mather which recommended that 

the “Scottish Government should legislate to ensure that there is effective 

worker representation (from representative trade unions) on the board of every 

public sector body…”.  Higher Education Institutions are, as the von Prondzynski 
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review states, autonomous public bodies and receive over a billion pounds of 

public money from the Scottish Government annually, notwithstanding the other 

public money they draw in from publicly funded research bodies. 

 

We note the recent Herald story2 regarding the estimated costings in the 

financial memorandum for the bill and the claim by Universities Scotland, that 

these were miscalculated to take into account only actual days chairing court 

and not also the associated work carried out by the chair.  We agree that the 

cost should include the additional work above days spent chairing court 

meetings, and are of the view that the payment of suitable remuneration for the 

role would open it up beyond the narrow section of society that have 

traditionally taken the role on and would be money well spent. 

 

(b) may alter the higher education sector’s current level of autonomy 

 

The purpose of autonomy is to protect academic freedom and allow institutions 

to further knowledge free from any government and other external bodies 

intervention.  Autonomy is not a cherished concept to allow principals to open 

another international campus or shut down departments without question or 

challenge.  In the current debate the purpose of autonomy can be overlooked by 

those seeking to use the argument as a defence against reform.  It is telling that 

the Trinity College Dublin policy on academic freedom3 which the von Prondynski 

report references lists changes away from collegiate model of governance 

toward a more hierarchical model as being a threat to academic freedom.  We 

would not support the reform of university governance if we believed that the 

proposals contained in the bill threatened that autonomy.  We do not wish to see 

any increased influence by Ministers in the running of universities and do not 

believe that the proposals outlined in the bill would so.  The proposals do allow 

Ministers to ensure that the sector has improved and provides for more robust 

governance procedures.  Given that the sector currently receives over one billion 

pounds annually we believe that politicians and parliament are entitled to be 

assured that the sector is robustly governed.  The proposals do not give powers 

to Ministers to involve themselves in the day to day running of institutions, or in 

setting targets beyond the current ministerial letter of guidance to the funding 

council. 

 

(c) may affect lines of accountability between the Scottish Government, relevant 

public bodies and the higher education sector. 

 

Similarly to our answer to the previous question on autonomy we do not believe 

that the proposed legislation would affect lines of accountability.  The reforms 

                                                 
2
 

http://www.heraldscotland.com/news/education/13523810.Ministers__got_sums_wrong__on_new_universit
y_payments/ 
3
 https://www.tcd.ie/about/policies/academic-freedom.php 
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are about strengthening how governance works, not about Ministers having 

control over which courses universities teach or which areas of research are 

funded.  Those decisions will rightly be left to funding bodies and the universities 

themselves. 

 

The Bill is part of a wider package of recent reforms to higher education 

governance, including the development of a Scottish Code of Good Higher 

Education Governance. 

 

(3) Has the correct balance been struck between legislative and non-legislative 

measures?  Are further measures needed? 

 

UCU has argued since before the von Prondzynski review that there is a need for 

legislation on governance.  Universities are statutory bodies and many of their 

governance arrangements are also set in law.  The complexity of the sector and 

the differing roots of the legislation applying is not a valid reason to not seek to 

bring in legislation. We are also clear that it is the possibility of legislation 

following the von Prondzynski report that has driven the positive developments 

the sector has seen in recent years.   

 

In 2011/12 research carried out by NUS Scotland showed that only 25 per cent 

of members of university courts were women.  In October 2014 it was reported 

that five out of the last six appointments of chairs of court were women, 

marking substantial progress.  And we’ve seen other welcome developments 

since the publication of the von Prondzynski report and the promise by Ministers 

of legislation.   Scottish Universities have signed up to the aspiration to be living 

wage employers.  Again, very welcome.  The code of governance drawn up by 

the Committee of Scottish Chairs (who incidentally don’t contain any rectors) 

was, we would argue, also an attempt to see off legislation and didn’t properly 

address the issues raised by the von Prondzynski report.  While the promise of 

legislation has driven part of the progress in these issues, it is important that the 

Scottish Government follows through and brings forward the democratic 

framework for elected chairs.  We support elected chairs and that they should be 

brought in with legislation so as not to be subject to a gradual attack on their 

right to chair the governing body as has been seen in the case of the rector. 

 

The Bill proposes a number of specific changes to higher education governance: 

 

To require higher education institutions to appoint the chair of their governing 

body in accordance with a process set out in regulations made by the Scottish 

Ministers. 

 

UCU strongly support the principle of elected chairs but need to see detail before 

we can comment further.  Our preferred option would be for the detail to be in 
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the bill and to include elected chairs; elected by all staff and all students – which 

we note would place the students at a numerical advantage over staff.   

 

We would also prefer that there was no pre-election interview or shortlisting 

stage meaning that any candidate is able to put themselves forward for election.  

We recognise, however, that the universities may be uncomfortable with such an 

open system and would seek to reach a consensual outcome on this specific 

question.   

 

To require HEIs to include various persons within the membership of their 

governing bodies. 

 

We strongly support the proposals to have trade union and student nominee 

positions.  We believe that universities will be strengthened by having as diverse 

and representative a governing body as it can and that that should include staff 

and students.  Universities rightly recognise trade unions for bargaining and we 

see no reason why that should not also be the case with regard involvement in 

the governing body.  Trade union nominees can bring a wealth of experience and 

knowledge to the boardroom table, and are capable of acting in the interests of 

the institution.  As indicated in response to question one we don’t accept the 

arguments made thus far by university principals against trade unions being on 

the governing body.  We note that they don’t make the same arguments around 

the Nolan principles about Student Association nominees; and that the proposal 

also sits fully with the recommendations of the Working Together Review. 

 

To require HEIs to ensure that their academic boards are comprised of no more 

than 120 people, and include various persons. 

 

We are comfortable with proposals on the proposed size of academic boards 

outlined in the bill. 

 

(4) Please provide your views on the merit of each of the proposals. 

 

Please provide your views on the following –  

 

(5) The likely affects of these provisions, for example, whether there are any 

areas of teaching, learning or research that will be particularly enhanced. 

 

We believe that recent history shows a number of decisions made on 

departments and academic disciplines  has not been based on educational 

rationale but on financial grounds and to drive ever bigger surpluses or as a 

result of bad financial decisions made by unrepresentative governing bodies, and 

sometimes the rationale for change has not been clear.  Recent examples would 

include the universities of Glasgow, Dundee, Stirling, and most recently 

Aberdeen.  It would be fair to say that enhanced teaching and research exists in 
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subjects that would otherwise have been closed were it not for campaigning and 

industrial action taken by UCU.  It is our view that better governance 

arrangements would mean universities made better decisions in the first place to 

the enhancement of teaching, learning and research. 

 

The Bill states that academic freedom is to be exercised “within the law”. 

 

(6) Are there likely to be any significant constraints – other than legal 

constraints – on academic freedom?  For example, the particular ethos within an 

institution; funding pressures; institutions’ policies on equality and diversity; etc. 

 

The constraints on academic freedom contained in the question all apply.  In 

addition we would add the willingness to bend to outside pressure from, for 

example, the media or politicians by the employing institution.    

 

The point of having academic freedom embedded in legislation is that it takes 

precedence other the constraints referred to and protects the members of 

university staff.  In essence you either have academic freedom enshrined in law 

allowing university staff to defend themselves or don’t in which case the 

constraints referred to are paramount.  The proposals simply seeks to widen the 

existing reference in the 2005 Act.  Given that we as a trade union on a not 

infrequent basis defend members whose academic freedom is questioned, then 

we support the 2005 definition and its extension in the bill. 

 

As stated in response to question 2(b) the Trinity College Dublin policy on 

academic freedom4 annexed in the von Prondzynski report contains a useful list 

of threats to academic freedom.  These include strategic planning, particularly 

relating to research; measurement of performance in research, including 

allocation of resources based on meeting targets for research productivity; 

changes in university governance [from collegiate model to hierarchical model]; 

state control through funding mechanisms; and academic tenure and fixed-term 

contracts. 

 

(7) Are the situations in which relevant persons can exercise their academic 

freedom clear?  For example, should their freedom be limited to their work 

within an institution, as opposed to views they may express outwith the 

institution? 

 

Our view is that it should go beyond simply their work in an institution.  Clearly 

work within the university should be covered but we are also clear that 

academics are often seen as public figures and opinion leaders.  An example of 

this might be the 2014 referendum on Scottish independence where institutions 
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largely supported high profile individuals against perceived pressure but cannot 

guarantee that this will always happen. 

 

We are also clear that academic freedom should apply not solely to academic 

staff.  The development of ideas and knowledge may be led by academic staff, 

but the process will involve academic related and support staff too.  We believe 

that they should also be covered. 

 

Finally, we also note that the bill does not carry forward all the proposals 

contained in the von Prondzynski report or indeed the consultation.  While we 

are happy that the proposal to rename university principals ‘chief executives’ 

was dropped there are other recommendations that were in the report and not 

carried forward which deserve proper consideration.  The proposals to make the 

recruitment, appraisal and remuneration of both principals and senior 

management should be considered further along with the possible establishment 

of a Centre for Higher Education research within an existing institution.   

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

For further information please contact: 

 

Murdo Mathison 

Policy and Communications Officer, UCU Scotland 

Tel 0141 225 8163 (dl) 

mmathison@ucu.org.uk 
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Higher Education Governance (Scotland) Bill: Evidence from the University of 
Edinburgh to the Education and Culture Committee 

 

Summary 

The University of Edinburgh has deep concerns about the scope and provisions of the 
Higher Education Governance (Scotland) Bill.   

We support the aim of the Scottish Government to create an inclusive, strong and 
sustainable economy and we are committed to ensuring that there is transparent and 
inclusive participation in the governance of the University.   
 
We are very concerned, however, that the proposed legislation opens up the real 
potential for a reduction in the ability of Universities to ensure academic freedom and 
act as a source of independent thinking.   
 
We are dismayed that the proposed legislation could weaken the inclusiveness and 
effectiveness of our existing governance arrangements which ensure both a strong 
voice for staff and students and external, independent expertise in governing what is a 
large and complex organisation.   
 
We do not think that there has been any compelling explanation of what the problem is 
that needs to be fixed here.   
 
Overall there appears to have been no obvious recognition of the very different size 
and shape of Universities within Scotland. The proposed uniform (apparently arbitrary) 
upper limit on Senate membership is just one example of an apparent lack of 
recognition of the very different sizes of higher education institutions in Scotland. 
 
Question 1 – What do you consider to be the existing problems (if any) with higher 
education governance, particularly around modernity, inclusion and accountability? 
 
The new Scottish Code of Good HE Governance has only recently been introduced (in 
July 2013) and we have reviewed and refined our approach to ensure full compliance.   
 
Our system of governance is working well, providing appropriate oversight and 
assurance for a University which is currently 17th in the world; returns over £9 to the 
Scottish economy for every £1 of public funding invested; has a strong track record of 
widening participation (with over half of our Scottish students coming from widening 
participation backgrounds and offering a wide range of open, free online courses); and 
is a committed fair employer (we are the first University in Scotland to sign up to the 
Scottish Government’s Business Pledge).  We pay scrupulous attention to continuing 
to ensure robust, open and transparent governance of our institution.  We recognise 
our accountabilities to our wide range of stakeholders, within and beyond the 
University community.  
 
We do not think that there has been any evidenced argument of the benefit to 
Scotland of the further changes proposed in this draft legislation.  The new Scottish 
Code of Good HE Governance takes an appropriate principles-based approach and all 
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higher education institutions have an obligation to either comply or explain.  This 
seems much more appropriate than the prescriptive ‘one-size fits all’ approach 
proposed in the Bill, given the wide diversity in size and shape of higher education 
institutions in Scotland. 
 
Question 2 – The extent to which the Bill (a) will improve higher education 
governance, particularly in the areas above; (b) may alter the higher education 
sector’s current level of autonomy; (c) may affect lines of accountability between the 
Scottish Government, relevant public bodies and the higher education sector. 
 
We think that the Bill would weaken higher education governance.  We are particularly 
concerned that it would reduce Universities’ autonomy and ability to ensure academic 
freedom and act as a source of independent thinking.  
 
There has been a clear and well established understanding over many years in 
Scotland - and more broadly in the UK - on how best to balance the need for 
Universities to be accountable for the public resources that they receive while 
ensuring that they should be able to offer analysis and comment without fear or favour 
regardless of the political make-up of the Government of the day. The proposed new 
legislation breaks that convention, giving future Governments significant potential 
influence and control, without the safeguard of the same level of parliamentary 
scrutiny and public consultation.  This is not only of deep concern in itself, but also 
poses a threat to Universities’ classification by the Office for National Statistics which 
would have severe adverse consequences on our ability to contribute to Scotland’s 
economy and society and on our wider global mission. 
 
The extent of the proposed powers to be exercised through secondary legislation are, 
in our opinion, constitutionally inappropriate and deeply concerning in this regard.  
Sections 1, 8, 13 and 20 give wide powers to Ministers to enable future changes 
through secondary legislation which could significantly shift the balance, reducing the 
autonomy and ability of higher education institutions to ensure academic freedom.  
Section 14 provides Scottish Ministers with the broad power when making regulations 
‘to make different provision for different purposes’. The Bill gives Ministers potentially 
very open ended powers that should properly be exercised by Parliament through 
primary legislation. 
 
The Robbins report (Cmnd 2154), made a thorough examination of the importance of 
ensuring appropriate institutional autonomy to guarantee academic autonomy and 
noted that: ‘a system that aims at the maximum of independence compatible with the 
necessary degree of public control is a good in itself, as reflecting the ultimate values 
of a free society...we do not regard such freedom as a privilege but rather as a 
necessary condition for the proper discharge of the higher academic functions’.   
The UK Higher Education sector is seen as a role model in this regard by its European 
counterparts. 
 
The draft Bill is already being seen by Higher Education commentators as leading to 
reduced autonomy for Scottish Universities. This threatens our ability to attract and 
retain world class talent. The individual’s academic freedom depends not only upon 
specific recognition of his or her intellectual liberty, but also upon the collective and 
institutional independence of the institution within which that individual freedom is 
protected and nourished.  This Bill threatens the ability of higher education institutions 
to provide that environment in Scotland.  We are competing in an increasingly 
competitive environment internationally, where the gap is increasing between the truly 
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world-leading Universities and the rest. Our ability to build on our strong track record, 
through international partnerships and collaborations, will be hampered by the 
uncertainty generated by this draft legislation around academic freedom, reduction in 
institutional autonomy and limited parliamentary scrutiny over enhanced Ministerial 
powers.  
 
Question 3 – Has the correct balance been struck between legislative and non-
legislative measures? Are any further measures needed? 
 
We do not think that the case has been made for the proposed legislative measures in 
the Bill (or any further legislative measures) at a time when important non-legislative 
measures – the new Scottish Code of Good HE Governance – have only recently 
been developed and implemented; and our existing governance is providing good, 
robust and open assurance and accountability.   
 
Examples of the way in which we account for our stewardship of resources and set out 
our strategic direction are included in our substantial annual report and accounts 
(which includes a full corporate governance statement, risk assessment and social 
responsibility and sustainability report); in our annual review (which highlights key 
impacts and achievements); and in our Court webpages which include Court papers 
and minutes open to all.  
 
Question 4 – Please provide your views on the merits of each of the specific 
proposals on appointment of chair; inclusion of various persons within the membership 
of governing bodies; and requirements that academic boards should be comprised of 
no more than 120 people and include various persons. 
 
We do not agree with these proposals which do not appear to reflect an understanding 
of the extent of transparency and inclusivity that exists within our current governance 
arrangements or the diversity of size and shape of higher education institutions within 
Scotland. 
 
Our Court already has representatives from our staff, students, alumni and the city as 
well as external independent members who bring a breadth and balance of skills and 
are appointed through an open and transparent process.   
 
The proposal for a single elected Chair and to strip the Rector from long established 
rights to preside over Court does not recognise the fact that the University of 
Edinburgh has a different model which ensures an effective voice for staff and 
students in the governance of our institution.   
 
Our dual model of leadership combines a Rector, directly elected by the students and 
staff of the University, who presides over meetings of Court; and a Vice-Convener, 
whose role is similar to that of chair of institution, appointed by Court through an open 
and transparent recruitment process.  This dual model works well for us, ensuring both 
a strong voice for staff and students and external, independent expertise in governing 
a large and complex organisation.  The proposals would require institutions such as 
ours to run two parallel electoral processes for these roles – reducing our ability to be 
able to access (through a full, transparent appointment process) the depth of skills and 
experience that we need for the governance of a global university of our size and 
breadth.  
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The proposals appear to significantly underestimate the onerous nature of these roles.  
The University of Edinburgh’s dual leadership model requires some 8 hours/week, 
including weekend and evening work, for the Vice-Convener in addition to the time 
spent by the Rector in presiding at full Court meetings, chairing General Council and 
holding surgeries and public meetings for individual students.  Neither the Rector nor 
the Vice-Convener claim remuneration for the time spent fulfilling these roles. We 
cannot understand the basis for the time estimate in the Financial Memorandum of 6 
days/year which appears to us to display a real lack of understanding of the depth and 
breadth of the commitments associated with this role to ensure good and robust 
governance.   
 
Our large and inclusive Senate is managed effectively through a tried and tested 
approach which includes committee structures focusing on key aspects of Senate’s 
work.  This ensures our Senate can both provide a forum for wide engagement with 
our professorial and student body while ensuring effective decision-making.  We are 
therefore concerned to see the proposed (apparently arbitrary) upper limit of 120 on 
the numbers of our colleagues who would be able to participate in future meetings of 
our Senate.  This would strip hundreds of our professors of their existing rights as 
members of our Senate to no obvious benefit to our institution.   
 
In each of the above provisions, the case has not been made that one size fits all.  
Our institution is a large one (with 13,000 staff and 35,000 students and includes 
individual Schools which are larger than some whole higher education institutions in 
Scotland).  We have developed tried and tested mechanisms for ensuring appropriate 
voice and engagement for an institution of our size and history and accounting for its 
activities and stewardship of resources.   
 
These proposed legislative provisions break with the understanding established in the 
Universities (Scotland) Acts to date that has respected the diversity of Universities in 
Scotland.  The Bill represents an unwarranted move towards standardisation which 
does not properly take account of the appropriate diversity of size, shape and focus 
that exists within the sector. 
  
Question 5-7: Academic Freedom – please provide your views on the likely practical 
effect of these provisions; any significant constraints; and whether the situations in 
which relevant persons can exercise their academic freedom are clear. 
 
We find it perplexing that, while the Bill purports to strengthen academic freedom 
through making explicit the freedom to develop and advance new ideas and innovative 
proposals, it poses a serious potential threat to higher education institutions’ very 
ability to protect such freedoms.  As discussed in the answer to question 2, the scope 
of the proposed secondary legislation is particularly troubling in this regard.   The 
specific proposal to extend the definition of academic freedom is, in our view, 
unnecessary and unlikely to strengthen further what is already a core value for the 
University of Edinburgh. 
 
Conclusion 

We are committed to making a significant, sustainable and socially responsible 
contribution to Scotland, the UK and the world, promoting health, economic growth 
and cultural wellbeing.   We are very concerned that the proposed provisions in the Bill 
would weaken rather than strengthen our ability to deliver on this in an increasingly 
competitive international environment.   
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Dear Convenor, 
 
Thank you for your letter of 9 July on behalf of the Education and Culture Committee, asking 
questions about the Higher Education Governance (Scotland) Bill, introduced to Parliament 
on 16 June.  Answers to each question are set out in the Annex to this letter.  I look forward 
to engaging with the Committee on this Bill as it is considered by Parliament. 
 
The 2012 Review of Higher Education Governance in Scotland, led by Professor Ferdinand 
von Prondzynski, made recommendations for reform. This work has informed the provisions 
in the Bill. 
 
The Scottish Government believes that the principles underpinning the Bill are consistent 
with a modern Scotland.  In last year’s Programme for Government, ‘participation’ was set 
out as one of three key priorities.  This Bill aims to reflect that priority within the governance 
arrangements for our higher education institutions (HEIs).  The Scottish Government wants 
to strengthen staff and student participation in decision-making at HEIs.  This Bill is not about 
Ministers taking a direct role in the life of our autonomous institutions, but rather enabling 
every voice on campus to be heard.   
 
We have shown our commitment to the higher education sector, again investing over a 
billion pounds through the Scottish Funding Council in 2015-16.  As part of the return for 
Scotland’s people from this investment, we want to enable development of a more modern 
and accountable framework of governance for higher education institutions to work within.  
 
I am aware that some stakeholders have questioned the intentions of the Scottish 
Government in including powers in the Bill to make secondary legislation.  In general, the 
powers for Scottish Ministers to present secondary legislation to Parliament are intended to 
future proof the content of the Bill, allowing minor adjustment as required, rather than to 
enable any radical alteration to its provisions.  This is explained further in the Delegated 
Powers Memorandum and the Scottish Government looks forward to discussing this issue as 
the Bill is examined by the Committee. 
 

ANNEXE A 
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ANNEX 
 

Section 1: appointing a chair 
 

1. Paragraph 36 of the policy memorandum notes that implementation of the Code has, 
‘to some extent’, increased transparency in appointing a chair. However, there is ‘no 
guarantee of consistency’ and, “in practice, HEIs have adopted different approaches”. 
Please explain whether and how the different approaches adopted have affected the 
quality of governance within the institutions in question. 
 
There is no straightforward methodology for quantifying the effect (on the 
achievement of good governance) of the approaches taken by each of 
Scotland’s HEIs.  What the Bill seeks to do is guarantee a level of consistency 
and transparency in approach, and ensure that all HEIs are joined in a common 
purpose to achieve high standards of governance across the sector.  This aim 
inspired the recommendations in the 2012 Review of Good Higher Education 
Governance, which in turn has inspired the provisions in the Bill.  Governance 
in our universities is obviously not of a low standard. However, it can always be 
better, fairer, more transparent and more inclusive. With that in mind, we 
believe that chairs appointed through a consistent appointment process across 
all HEIs, and ultimately elected to their positions, will help to drive continuous 
improvement of governance in Scotland’s higher education sector.  
 

2. “Section 1(2) allows for regulations to be made in connection with appointing a chair. 
It highlights some matters (e.g. periods of appointment) but not others (e.g. removing 
a chair). Please set out all the steps involved in appointing a chair and confirm which 
of these are likely to be left to the HEIs to determine, rather than be specified in 
regulations”.     
 
Removal of a chair is not a matter that the Bill will provide for. This, along with 
most other terms and conditions of appointment, will remain an issue for HEIs, 
who shall continue to have the power to remove any member of the governing 
body and (according to the Code of Good HE Governance) must do so if the 
member materially breaches the conditions of his/ her appointment.  The Bill 
simply aims to introduce a consistent process for the appointment of a chair.  
Influenced by dialogue with stakeholders, we plan to consider an amendment at 
Stage 2 that would replace Section 1 of the Bill with provision on the face of the 
Bill, rather than in regulations, for a single model for the appointment of elected 
chairs. 
 
If such a Stage 2 amendment was not lodged, setting out the exact steps for 
appointment of a chair would be done following dialogue with stakeholders, in 
accordance with the requirements of Section 3. 
 
However, if set out on the face of the Bill via Stage 2 amendments, the principal 
features of a process of appointment might involve open advertisement; fair 
and transparent consideration of all candidates based on ability to perform the 
role; assessment of all candidates demonstrating the skills and ability to carry 
out the role; and election by an inclusive, fair and balanced franchise from 
within the institution.           
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Sections 4-8: governing bodies 
 

3. The policy memorandum notes (paragraph 41) that these provisions will create “a 
more inclusive environment” and “embed a level of consistency across the 
institutions”. What specific and measurable improvements are expected to arise as a 
result of the changes? 
 
The specific improvements and benefits expected will flow from all parts of the 
HEI community having the ability to make their voices heard as part of the 
governance structures guiding an HEI. We envisage that the more inclusive 
approach proposed by the Bill will strengthen unity and the sharing of 
responsibility between different parts of the community within HEIs. With 
regard to measuring improvement, this is a matter that we would be keen to 
work with institutions on in the coming years, should the Bill be passed by the 
Scottish Parliament.           
 

4. Paragraphs 46 – 47 of the policy memorandum explain, in response to concerns 
raised in consultation responses, that trade union nominees will be expected to act in 
the best interest of the HEI (as will, presumably, other members). Is there an agreed 
and established definition of “best interest”?    
 
All members of the governing body should approach their work as being about 
the betterment of the HEI and everyone who works and studies there. While the 
Bill does not impose a duty in this respect nor contain a definition of ‘best 
interest’, we believe that the concept is well understood within the sector.  For 
example, Main Principle 6 of the Code states that all members shall exercise 
their responsibilities in the interests of the HEI as a whole rather than as a 
representative of any constituency.  The Scottish Government is clear that, 
while the membership of the governing body and academic board will ensure 
that an inclusive mix of interests are represented in HEI governance, all 
members must act in the best interest of the HEI as a whole.  
 
Furthermore, as charity trustees, governing body members are under a duty 
under section 66 of the Charities and Trustee Investment (Scotland) Act 2005 to 
act in the interests of the charity, i.e. the HEI, while engaged in the business of 
the governing body.   
 

5. Please explain why student representatives are to be nominated for the governing 
body, but elected to the academic board. 
 
The Bill requires every HEI governing body to feature 2 student members 
nominated by the students’ association of the HEI (although it would be open to 
an HEI to have more than 2 student members on its governing body if it chose 
to do that). It is considered proportionate to require these 2 positions to be 
filled by nomination by the students’ association, rather than election because 
it is likely that, in the majority of HEIs, these positions will be filled by office 
bearers of each student’s association who will have already been elected to 
their respective positions in the students’ association.  
 
With reference to academic boards, the relevant recommendation in the 2012 
Review of Good Higher Education Governance was that, with the exception of 
those attending ex officio, all other members should be elected by the 
constituency they represent.  In fulfilling the requirement under section 10, up 
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to 12 students might be elected to that body (as the Bill sets a maximum 
membership of 120 and requires that at least 10% of that membership must be 
students).  It was felt that due to the larger volume of students involved, and the 
fact that it would be unlikely that as many as 12 students would have previously 
been elected to positions in a students’ association, these positions should be 
filled by election.        
  

6. Section 7 ensures that the validity of proceedings of the governing body of an HEI is 
not affected by any vacancy arising in membership or category of membership. This 
means that, in the event of an unexpected vacancy arising, the HEI can continue to 
function pending the appointment of a new member under section 4. Will this section 
be relevant in the event that a governing body is unable, from the outset, to secure a 
trade union, staff, student or trade union member? 
 
Yes, this section will apply in the situation described by the Committee. 
However, we think that it is unlikely that there will be circumstances in which an 
HEI will be unable to secure a trade union, staff or student member.  The Bill 
requires that HEIs must adhere to the requirements of Section 4 from the 
outset.  Section 7 merely provides for continuity of HEI governance functions 
where an unexpected vacancy arises. But it would also cover situations in 
which it takes longer to recruit a new governing body member, for example due 
to no-one standing for elections and a further election process having to be 
run. 
 

7. Could one person fill the role of being both a graduate nominee and union nominee to 
the governing body? 
 
It is not the policy intention that one individual could fulfil both roles.  Indeed, 
membership of each of the categories of governing body member is intended to 
be mutually exclusive. It is possible that an academic or support staff union 
member, nominated by the union to be the member of the governing body, 
could also happen to be a graduate of the HEI. However, in order to be both a 
graduate member and a union member of the governing body they would need 
to be nominated by both the relevant union and the graduates’ association and 
accept both nominations.  We consider it unlikely that this situation would arise 
or that this would be acceptable to either the graduates’ association or the 
union, but we will consider whether the implication that membership of each 
category is to be mutually exclusive needs to be made explicit.  
 

Sections 9-13: academic boards 
 

8. Why are students to comprise 10% of the membership of academic boards and what 
benefits are expected to derive from this? Is it likely that all HEIs will be able to meet 
this threshold?   
 
Ensuring that at least 10% of the academic board is drawn from the student 
body will help to advance equality on the academic board. Students will be 
afforded a significant presence, enabling their unique perspective to be shared.  
 
We do not anticipate any difficulty for HEIs in meeting this threshold. However, 
we will listen to the views of all stakeholders on this and the other provisions.     
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9. Why are governing bodies, but not academic boards, to have trade union and 
graduate nominees?  
 
Ultimately, governing bodies (also known as ‘courts’) are the structures 
responsible for determining the overall strategic direction of HEIs. If a 
governing body’s composition is inclusive, fair and balanced, this will permeate 
throughout the institution. With the provisions on membership of the governing 
body designed to achieve this effect, there is no need to stipulate that there 
must be union or alumni representation on the academic board.  

 
Section 19: academic freedom 
 

10. Does the Scottish Government have any case study examples of academics who 
have previously been penalised for exercising their academic freedom in a manner 
that would now be permitted under the Bill?  
 
No. The purpose of Section 19 of the Bill is to strengthen the exisiting definition 
of academic freedom, make it clear that HEIs must aim to uphold a person’s 
academic freedom and make explicit freedoms which were previously only 
implicit, rather than to fundamentally change the existing definition.  
 

11. Academic freedom is to be exercised “within the law”. Please briefly summarise the 
key existing legislation that would place some constraints on academic freedom. 
 
Rights to exercise academic freedom would be affected by many areas of the 
law e.g. relevant aspects of both criminal and civil law such as, incitement to 
racial hatred, defamation and breach of confidence to name a few. Exercising 
one’s academic freedom provides no immunity from the application of the wider 
civil and criminal law.   
 

12.  Academic freedom can be exercised by those who teach, make learning provision or 
undertake research. Will the provisions apply to a student at an HEI or college who is 
also undertaking some teaching or ‘learning provision’ (please also clarify what is 
meant by the latter term)? 
 
It is certainly feasible that a student engaged in a teaching or research position 
at an HEI or college could be a “relevant person” for the purposes of Section 26 
of the Further and Higher Education (Scotland) Act 2005 (“the 2005 Act”).  The 
amendments proposed by the Bill will not change that, therefore, a post-16 
education body must aim to uphold such a person’s academic freedom while 
the person is engaged in those activities. There is no definition of “learning 
provision” in the 2005 Act and the Bill does not insert one. However, we are 
conscious that the 2005 Act applies to higher and further education and defines 
“fundable further education” to mean “any programme of learning” which 
meets certain criteria, whereas “fundable higher education” is defined as “any 
course of education” which meets certain criteria.  It is our understanding that 
“learning provision” is a catch-all term to ensure that the delivery of both 
courses of education at post-16 education bodies providing fundable higher 
education and programmes of learning at post-16 education bodies providing 
fundable further education, are covered.  This term is also broad enough to 
capture all teaching outwith the formality of lectures and the most common 
forms of teaching delivery. An example of this might be practical seminars led 
by research students for undergraduates and the provision made for  
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dissertation students or those doing a research Masters/PhD where the tutor’s 
role is to provide support and guidance to assist the student with learning 
(rather than to teach the student as such).           
       

13. The policy memorandum notes the definition of academic freedom in the Irish 
Universities Act 1997. This definition includes the phrase “in his or her teaching, 
research and any other activities in or outside the university”. Please confirm whether 
the Bill’s provisions will apply to a relevant person’s activities both within and outwith 
an HEI/ college. What type of activity outside an HEI/ college would and would not be 
covered by the new definition of academic freedom? 
 
The Bill obliges the post-16 body to aim to uphold the academic freedom of 
relevant persons and to ensure that specific matters (appointments held or 
sought and entitlements or privileges enjoyed at the post-16 body i.e. within the 
institutional setting) are not adversely affected by a relevant person’s exercise 
of their academic freedom. Under the 2005 Act, a relevant person’s exercise of 
academic freedom might involve activity outwith work and this is unchanged by 
the amendments proposed by the Bill.  However, there is clear implication that 
this activity must relate to the teaching, provision of learning, or research that 
the relevant person is engaged in at the post-16 education body.  As such, the 
definition of academic freedom in the Bill (which is unchanged from the existing 
definition in this respect) clearly applies where a person publishes an article in 
an academic journal but would only apply when attending a demonstration or 
aligning with a particular political movement if it was clear that that act related 
to the teaching, learning provision or research they the person is engaged in.                   

 
General 
 

14. The policy memorandum discusses at various points the benefits of consistency in 
governance across HEIs. However, it also allows HEIs some flexibility (for example, in 
relation to certain nomination and election processes). Where flexibility is to be 
allowed, is the Scottish Government content that there is a minimal risk of any 
significant inconsistencies arising? Does the Scottish Government intend to issue any 
non-statutory guidance to HEIs on such matters?   

 
 Consideration of non-statutory guidance is a matter that could be discussed with 
 stakeholders in future. However, the Scottish Government  has no plans to issue 
 such guidance. With this Bill, the Scottish Government aims to introduce a set of 
 focused and discrete provisions to improve governance. We have no intention   

 of micromanaging autonomous institutions and that it why the Bill sets 
parameters but leaves it to HEIs to nominate and elect members to certain 
positions in accordance with rules to be made by the governing body of the 
HEI.  The Scottish Government is content that, within the parameters set by the 
Bill, there is a minimal risk of any significant inconsistencies arising but that 
HEIs retain the freedom to devise certain election and nomination processes to 
suit individual HEIs. 
 

15. Does the Scottish Government anticipate that the Code will be rewritten to ensure it 
reflects the changes set out in the Bill? Between the provisions of the Code and the 
Bill, is the Scottish Government now content that all concerns about governance are 
being adequately addressed? 
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Should the Bill be passed by the Scottish Parliament, the provisions will need 
to be considered by the Scottish Funding Council alongside the Code which 
sets out the principles of governance which appear to the Council to constitute 
good practice.  This is a matter for the Scottish Funding Council. 
 
The Scottish Government is content that between the Code and the Bill the core 
concerns raised by the 2012 Review of Higher Education Governance in 
Scotland are addressed.  The Scottish Government has no plans for further 
primary legislation in this area in the near future. Indeed, the secondary 
legislation making powers in the Bill are limited to those areas where 
adjustment may be necessary in the light of practice and operation of the Bill 
provisions so that such adjustments can be made efficiently, rather than to 
enable Ministers to advance the Bill’s provisions in any significant respect. The 
intention is that all such powers will be exercised responsibly and in full 
consultation with stakeholders. Further, any regulations will be subject to 
Parliamentary scrutiny.            

 

 
 
 
 
 

 

Agenda item 1 EC/S4/15/23/1

110



Agenda Item 2                                                                           EC/S4/15/23/3 

 1  

 

Education and Culture Committee 
 

23rd Meeting, 2015 (Session 4), Tuesday, 6 October 2015 
 

Subordinate Legislation  
 
Introduction  

1. This Paper seeks to inform members’ consideration of the following 
negative instrument:  
 

 Scheduled Monuments and Listed Buildings (Miscellaneous 
Amendments) (Scotland) Regulations 2015 (SSI 2015/328). 

 
Procedure in Committee  

2. Under the negative procedure, an instrument comes into force on the date 
specified on it (the “coming into force date”) unless a motion to annul it is 
agreed by the parliament (within the 40 day period). Any MSP (whether a 
member of the lead committee or not) may lodge a motion recommending 
annulment of an SSI at any time during the 40-day period, including after 
the lead committee has considered the instrument. 
 

3. No motion to annul this instrument has been lodged.  
 
Background    

4. The instrument has been considered by the Delegated Powers and Law 
Reform Committee (DPLR Committee). The DPLR Committee has not 
drawn the instrument to the attention of the committee.  
 

5. The policy note for the instrument is attached at page 2. 
 
Action  

6. Unless a motion to annul the instrument is lodged, the Committee need 
only consider the instrument, and indicate whether it is content not to 
make any recommendations. 
 

7. The Committee is invited to consider whether it is content with the 
instrument.  

 

Clerk to the Committee  

1 October 2015  
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POLICY NOTE 

 
THE SCHEDULED MONUMENTS AND LISTED BUILDINGS 
(MISCELLANEOUS AMENDMENTS) (SCOTLAND) REGULATIONS 2015 

 
SSI 2015/328 

  

The above instrument was made in exercise of the powers conferred by 
sections 1(6), 4D and 9CB of the Ancient Monuments and Archaeological 
Areas Act 1979), sections 1A, 9(3), 23(2) and 82 of the Planning (Listed 
Buildings and Conservation Areas) (Scotland) Act 1997, and sections 14 and 
28 of the Transport and Works (Scotland) Act 2007.  This instrument is 
subject to negative procedure.  
  
Policy Objectives  

The principal purpose of these regulations is to set out revised procedures in 
relation to applications for listed building and conservation area consent and 
for scheduled monument consent where such consents are applied for in 
respect of a proposal under the Transport and Works (Scotland) Act 2007.   

The need for revised procedures arises from recent changes to procedures 
which apply more generally to applications for listed building and conservation 
area consent and for scheduled monument consent, so as to accommodate 
new roles and responsibilities related to the creation of Historic Environment 
Scotland, which body will take over several functions which presently lie with 
the Scottish Ministers.  Regulation 2 of these regulations updates the 2007 
Regulations so that they align with those revised procedures. The remaining 
provisions of these regulations make amendments to address minor 
imperfections in four recent Instruments:-Regulation 3 amends corrects two 
sub-paragraph cross-references in the Scheduled Monument (Appeals) 
(Scotland) Regulations 2015 and also changes a reference to planning 
authorities to read as one to Historic Environment Scotland, to accord with the 
intention of those regulations. Regulation 4 amends two minor technical errors 
in the Planning (Listed Building Consent and Conservation Area Consent 
Procedure) (Scotland) Regulations 2015. 

Regulation 5 amends reference in the Listed Buildings (Notification and 
Publication) (Scotland) Regulations 2015 to include reference to an 
amendment to an entry in the list of buildings to include an amendment to that 
list, so as to cover the full range of circumstances which are relevant. 

Regulation 6 amends reference in the Scheduled Monuments (Notification 
and Publication) (Scotland) Regulations 2015 to have the same effect in 
relation to the schedule of monuments. 
 
 
Consultation  
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The intention to insert HES as a consultation body in a wide range of 
planning-related processes and to transfer to it a range of statutory 
responsibilities which presently lie with the Scottish Ministers was welcomed 
when it was addressed in consultation before and discussions during the 
passage of the Historic Environment Scotland Act 2014.  The principle of 
aligning related procedures in the wider field of planning, and making the 
regulations required, was consulted upon formally consultation between 19 
December 2014 and 27 March 2015.  Regulation 2 of these regulations 
completes the suite of necessary changes.   
 
The Delegated Powers and Law Reform Committee recommended the 
change set out in in Regulation 3 when scrutinising the preceding instrument, 
and the remaining regulations make minor technical adjustments only to 
adjust drafting imperfections.    
 
Given that the changes made by these regulations complete and perfect the 
dispositions  recently made, without adjusting the policy intentions, it is not 
considered that separate formal consultation is necessary.   
 
Impact Assessments 
 
An Equalities Impact Assessment (EQIA) was undertaken on the suite of 
proposed changes in regulations following the passage of the Historic 
Environment Scotland Act 2014.  It is not considered that these particular 
regulations will have any impact in relation to equalities.   
 
Financial Effects  
 
A Business and Regulatory Impact Assessment (BRIA) was completed for 
related recent regulations.   It is not considered that these particular 
regulations will have any negative impact, especially given that they preserve 
an existing arrangement which is very rarely used.   
 
 
  
Scottish Government 
Culture, Europe and External Affairs Directorate 
2 September 2015 
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